United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLEE 


United States Court of Appeals 

FOE THE DISTBICT OF COLUMBIA CIRCUIT 

Jrdiccl States Court of Appeals 

__ for the 

Vrrtnc: oj Columbia Circuit 

No. 11,926 JAkiziS 54 


it) 


HERBERT BROWNELL, JR., Attorney GeneSaENdf the 

United States, 

"■ • Appellant, 

: s 7 




EINAR RASMUSSEN, 


Appellee 


Appeal from the United States District Court for the 

District of Columbia 


Jack Wasserman, 

Attorney for Appellee, 

Warner Bldg., 
Washington 4, D. C. 


Irving Tranen, 
Of Counsel. 



No. 11,928 

Questions Presented 

1. Whether Heikkila v. Barber, 345 U. S. 229 (1953) or 
McGrath v. Kristensen, 340 U. S. 162 (1950) governs a 
status question in a declaratory judgment action to review 
a final deportation order where litigation was instituted 
prior to December 24,1952. 

2. Whether the prior appeal herein deciding that Mc¬ 
Grath v. Kristensen, supra, is applicable, is the law of the 
case. 

3. Whether our foreign policy regarded Denmark as a 
neutral country or as a belligerent during World War II. 

4. Whether appellee, a citizen of Denmark who claimed 
draft exemption as a neutral alien in 1943 under mistake 
induced by his draft board, and who subsequently volun¬ 
teered for induction in the same year, was ineligible for 
American citizenship and hence an inadmissible alien in 
1946 when he was granted permanent residence by the joint 
action of the State and Justice Departments. 

5. Whether the District Court properly decided that 
appellee was not subject to deportation. 
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Counterstatement 

The answer herein (J. A. 5) admits substantially all of 
the factual allegations of the complaint. (J. A. 1). 

Appellee is a native and citizen of Denmark and is the 
husband of an American citizen. Her two minor children 
depend upon him for support. He came to the United States 
illegally on August 6, 1929. On April 26, 1943 he advised 
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his draft board that he desired to serve in our armed forces 
if he could become an American citizen, otherwise he did not. 
He was erroneously advised by his draft board that because 
of his illegal entry he could not become a citizen by army 
service. He thereupon claimed exemption from service as 
a neutral alien pursuant to 50 U. S. C. App. 303(a). A few 
months later, on October 4, 1943, when the war was still 
raging and before the Battle of the Bulge, he discovered 
that he could become a citizen by entering the armed forces. 
He submitted to induction and was rejected on physical 
grounds. 

In 1944 after the institution of deportation proceedings, 
appellee was granted permission to proceed to Canada in 
order to adjust his immigration status pursuant to a pro¬ 
cedure known as preexamination (8 C. F. R. 1949 Ed. Part 
142). On January 16,1946 an appropriate immigration visa 
was issued to him and he reentered the United States as a 
permanent resident. In 1947 the Immigration authorities 
asserted that they made a mistake readmitting appellee for 
permanent residence, that he was ineligible to citizenship 
pursuant to 50 U. S. C. App. 303(a), was therefore inad¬ 
missible for permanent residence under 8 U. S. C. 213 and 
8 U. S. C. 228(c), and was accordingly deportable. The 
present deportation order was entered on June 30, 1948 
upon this theory. 

The present action was instituted on July 30, 1948. The 
complaint was dismissed for lack of jurisdiction on the 
contention that habeas corpus was the exclusive remedy. 
Upon appeal to this Court in No. 10,514, on February 6,1951 
the dismissal was reversed upon the basis of McGrath v. 
Kristensen, 340 U. S. 162 (1950). 

The court below, following the mandate of this Court 
herein, upheld the maintenance of this action for declara¬ 
tory judgment. The District Court further held that appel- 
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lee was not subject to deportation, holding that as a citizen 
of a country which was not neutral, he did not incur the 
disability of citizenship ineligibility under 50 U. S. C. App. 
303(a). In view of this ruling, the issue of mistake induced 
by the draft board officials was not considered. 

Statutes Involved 

Section 3(a), Selective Training and Service Act of 1940, 
as amended, 54 Stat. 885 (1940), as amended, 50 U. S. C. 
App. § 303(a) (1946) provides in part: 

Except as otherwise provided in this Act, every 
* m * male * * * person residing in the United States, 
who is between the ages of eighteen and forty-five • • * 
shall be liable for training and service in the land or 
naval forces of the United States: Provided, That any 
citizen or subject of a neutral country shall be relieved 
from liability for training and service under this Act if, 
prior to his induction into the land or naval forces, he 
lias made application to be relieved from such liability 
in the manner prescribed by and in accordance with 
rules and regulations prescribed by the President, but 
any person who makes such application shall thereafter 
be debarred from becoming a citizen of the United 
States. • • • 

Section 13(c), Immigration Act of 1924, as amended, 43 
Stat. 161 (1924), as amended, 8 U. S. C. ^ 213(c) (1946) pro¬ 
vides in part: 

No alien ineligible to citizenship shall be admitted to 
the United States unless such alien (1) is admissible as 
a nonquota immigrant # * *, or (2) is the wife, or 
the unmarried child under 18 years of age, of an immi¬ 
grant * • # , or (3) is not an immigrant as defined in 
section 203 of this title. 
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Section 28(c), Immigration Act of 1924, as amended, 59 
Stat. 511 (Oct. 29,1945), 8 U. S. C. § 224(c) (1946) provides 
in part: 

The term “ineligible to citizenship,” when nsed in 
reference to any individual, includes an individual who 
is debarred from becoming a citizen of the United 
States under * * * section 303(a) of Appendix to Title 
50, or under any law amendatory of, supplementary to, 
or in susbtitution for, [such section]. 

Summary of Argument 

Declaratory judgment is available herein. McGrath v. 

■ Kristensen, 340 U. S. 162 (1950) and appellant is precluded 
from raising any jurisdictional objection in view of this 
Court’s previous ruling herein. White v. Higgins, 116 F. 
2d 312 (C. A. 1, 1940). Appellant likewise cannot raise 
objection to failure to exhaust administrative remedies in 
view of his failure to assert such objection, to appellee’s 
prejudice, either in the answer or the pretrial memorandum. 
Tucker v. Alexander, 275 U. S. 228 (1927); Fowler et al. v. 
Croum-Zellerbach, 163 F. 2d 773 (C. A. 9, 1947). 

The District Court properly found that Denmark was 
not a neutral country. The official view of the State De¬ 
partment was that Denmark was a non-neutral. It was a 
country acting under duress during the relevant period. 
Denmark was therefore unable to abstain voluntarily from 
belligerency—the essential abstinence necessary to neu¬ 
trality. 

Under the Trading with the Enemy Act, Denmark was 
not neutral. The RitaMaersk, 52 F. Supp. 56 (Mass. 1943), 
affirmed 144 F. 2d 921. The Office of Military Government 
for Germany, another executive agency of the United 
States, listed Denmark as a co-belligerent. Military Govern¬ 
ment Loav No. 3, Title 23. 

The contrary determination by the Selective Service 
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System of Denmark’s neutrality was not pursuant to reg¬ 
ulations as the appellant contends but pursuant to a mem¬ 
orandum sent to local draft boards. Such memorandum, 
never published in the Federal Register, was not a rule or 
regulation designating Denmark as a neutral. 

In any event, the determination of Denmark’s neutrality 
was flagrantly contrary to all known and notorious facts 
concerning Denmark’s role in World War II. The purpose 
of the rule precluding judicial interference in political 
questions is based upon the necessity for unity of action in 
foreign affairs. Curtiss-Wright Corp. v. United States, 
299 U. S. 304, 319 (1936). Where, as here, political de¬ 
cisions of executive agencies are so diverse, then there is 
strong reason to permit judicial intervention—especially 
when the Selective Service opinion has no support in the 
circumstances and is contrary to the State Department’s 
views. 

We submit that appellee is not subject to deportation 
since he was properly admitted as a permanent resident in 
1946 at a time when he was eligible for citizenship. [Peti¬ 
tion of Ajlouny, 77 F. Supp. 327 (E.D. Mich., 1948)]. More¬ 
over, appellee’s claim for draft exemption filed under mis¬ 
take induced by his local draft board is additional basis for 
finding that he is eligible for American citizenship and not 
subject to deportation [Moser v. United States, 341 U. S. 
41 (1951)]. For these reasons, the decision below should 
be affirmed. 

POINT I 

- - Declaratory Judgment Is Maintainable 

A brief review of the development of judicial interven¬ 
tion in immigration cases discloses that the instant action 
for declaratory judgment may be maintained. 

In Geigow v. Uhl, 239 U. S. 3 (1915), an alien was excluded 
upon the ground that she was likely to become a public 
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charge. Mr. Justice Holmes rejected the Government’s con¬ 
tention that the finality of an exclusion order precluded 
judicial review. He said: “The conclusiveness of the deci¬ 
sions of immigration officers under § 25 [Immigration Act of 
1910] is conclusiveness upon matters of fact.” Review was 
permitted in habeas corpus to correct an error of law. 

Perkins v. Elg y 307 U. S. 325 (1939), involved a threatened 
deportation of Miss Elg. Declaratory judgment was per¬ 
mitted to establish her American citizenship. 

McGrath v. Kristensen, 340 U. S. 162 (1950) rejected the 
Government’s contention that habeas corpus was the exclu¬ 
sive remedy in a deportation case by reason of the finality 
of the Attorney General’s decisions in immigration cases. 
Mr. Justice Reed speaking for the court said: 

“• # * the Government does contend that the Immi¬ 
gration Act provision, §19 (a), making the Attorney 
General’s decision on deportation ‘final’ precludes 
judicial review except by habeas corpus of his refusal 
to grant suspension of deportation. # • Since the ad¬ 

ministrative determination is final, the alien can re¬ 
move the bar to consideration of suspension only by a 
judicial determination of his eligibility for citizenship. 
This is an actual controversy between the alien and 
immigration officials over the legal right of the alien to 
be considered for suspension. As such a controversy 
over federal laws, it is within the jurisdiction of federal 
courts, 28 U.S.C. § 1331 and the terms of the Declara¬ 
tory Judgment Act, 28 U.S.C. §2201.” 

The deportation cases of Mascitti and Coleman (Nos. 206, 
264, October Term, 1951) came to the Supreme Court in 
actions for declaratory judgments and were decided on 
the merits in Harisiades v. Shaughnessy, 342 U. S. 580 
(1952) over objections of the Government that decisions 
of this character were unreviewable (Brief, pp. 57 et seq.). 
Martinez v. Neelly, 197 F. 2d 462 (C.A. 7, 1952), was a 
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declaratory judgment action which was decided adversely 
to the alien on the merits in the courts below. In the 
Supreme Court, the Government again asserted in briefs 
and oral argument that habeas corpus was the exclusive 
method of review (Brief, pp. 18 et seq., No. 218, October 
Term, 1952). In a four to four decision, the Supreme 
Court affirmed without opinion, thus upholding the deci¬ 
sion in the Government’s favor on the merits. 344 U. S. 
916 (1953). 

In Heikkila v. Barber, 345 U. S. 229 (1953) it was held 
by a 7-2 vote of the Supreme Court that a deportation 
order where no status question was involved was review- 
able solely in habeas corpus. McGrath v. Kristensen, supra, 
was distinguished upon two grounds. No outstanding order 
of deportation was said to be involved in the Kristensen 
case. The Court also said: 

“Both Elg and Kristensen litigated erroneous deter¬ 
minations of their status, in one case citizenship, in 
the other eligibility for citizenship. • • # Heikkila’s 
status as an alien is not disputed and the relief he 
wants is against an outstanding deportation order. 
He has not brought himself within Kristensen or Elg.” 

Thereafter in Shung v. Broumell, (No. 241, October 1953 
Term) the Supreme Court on December 14, 1953 followed 
the Ileikkila case where an outstanding exclusion order 
was involved. The vote was 6-3. 

It thus seems obvious that the issue herein is still not 
clearly settled. The Heikkila case is not authority for the 
proposition that declaratory judgment is unavailing (under 
the General Declaratory Judgment Act) where a person 
claiming American citizenship has been ordered deported. 
Such a case must be treated as would the instant case. 
Where status is involved, as here, declaratory judgment 
should be available even if there is an outstanding order of 
deportation. 
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Bustos-Ovcdle v. Landon, 112 F. Supp. 874, 876-7 (S.D. 
Calif., 1953) so interprets the present law. There the court 
said: 

“Where an official’s authority to act depends upon 
the status of the person affected, that status, when in 
dispute, may be determined by a declaratory judgment 
proceeding after the exhaustion of administrative rem¬ 
edies. McGrath v. Kristensen, 1950, 340 U. S. 162 

• • * it 

(See also: Vaz v. Shaughnessv, 208 F. 2d 70, C. A. 

2, 1953.) 

Indeed, such were the views expressed orally in January 
of 1954 by Mr. Justice Tom Clark, author of the Heikkila 
opinion, during the oral argument of I.L.W.U. v. Boyd, 
No. 195 October 1953 Term, Supreme Court. 

Finally it should be observed that appellant is fore¬ 
closed from raising the jurisdictional issue herein. He had 
an opportunity to take the case to the Supreme Court 
upon the first appeal but neglected to do so. The previous 
ruling of this Court that the Kristensen case applied is, 
in the absence of clear error, not shown here, the law of 
the case binding upon the District Court and even upon 
this Court. White v. Biggins, 116 F. 2d 312 (C.A. 1,1940); 
65 Harvard Law Review 822. The doctrine is applicable 
to issues of jurisdiction. Stoll v. Gottlieb, 305 U. S. 165 
(1938); Chicot County Drainage District v. Baxter State 
Bank, 308 U. S. 371 (1940). 

Point II 

Appellant Waived Appellee’s Failure to Exhaust Adminis¬ 
trative Remedies 

The complaint and the pretrial memorandum raised the 
contention that Denmark was not a neutral country. 
Neither the answer (J.A. 5) nor the pretrial memorandum 
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(J.A. 7) raised the contention that the objection should 
have been raised administratively. 

It was therefore waived by the government. Tucker v. 
Aleocander, 275 U. S. 228 (1927). The pre-trial memo¬ 
randum controlled the future course of proceedings. Rules 
of Civil Practice, Rule 12; Fowler, et al. v. Crown-Zeller- 
bach, 163 F. 2d 773, 774 (C.A. 9, 1947); King v. Edward 
Hines Lumber Co., 68 F. Supp. 1019, (D. Oregon, 1946); 
1 Barron & Holtzoff, Federal Practice and Procedure, 964; 
Nims, Pre-Trial, 164. Had this issue been raised prior to 
trial, appellee might have withdrawn his complaint and 
raised the objection administratively. 

The Board of Immigration Appeals in Interim Decision 
No. 463 expressly refused to follow Petition of Ajlouny, 
77 F. Supp. 327 (D.C. Mich., 1948) which involves the 
problem presented herein. (See infra, p. 5). It there¬ 
fore appears that exhaustion of administrative remedies 
will not alter the situation herein. 

In view of this administrative ruling, to postpone deci¬ 
sion here until appellee makes the futile gesture of rais¬ 
ing the objection administratively, would be to indulge 
in a “delaying formalism” and “idle form”, a type of 
nugatory act with which courts dispense. C.A.B. v. Mod¬ 
ern Air Transport, 179 F. 2d 622, 625 (C.A. 2, 1950); 
Proctor & Gamble Distributing Co. v. Sherman, 2 F. 2d 165, 
167 (S.D. N.Y. 1924); Smith v. Cahoon, 283 U. S. 553, 
562 (1931); Lovell v. City of Griffin, 303 U. S. 444, 452-453 
(1938); Montana Nat. Bank of Billings v. Yellowstone Co., 
276 U. S. 499, 505 (1928). 

In any event, it should be observed that exhaustion of 
administrative remedies is not a jurisdictional defect as 
appellant would imply. In Sung v. McGrath, 339 U. S. 33 
(1949), objection was not made administratively to non- 
compliance with the Administrative Procedure Act, but 





10 


such non-compliance was the basis of the Supreme Court 
decision. Recently this Court, in the interests of justice, 
remanded a cause for administrative action where objec¬ 
tions had not been raised in the agency proceeding. Ward 
v. Anderson, No. 11537 (November 27, 1953). 

If appellant’s delayed objection to the failure to raise 
an objection administratively is to be considered—and we 
urge that it was waived—then it should not finally dis¬ 
pose of this case. 

Where there has been a failure to exhaust administrative 
remedies, the procedure has not been to foreclose the ag¬ 
grieved party but to permit resort to the administrative 
process. S.S.W., Inc. v. Air Transport Association, 191 
F. 2d 658 (C.A. D.C., 1951); Gvsik v. Schilder, 340 U. S. 
128 (1950). 

Point III 

The District Court Properly Held That Denmark Was Not 

Neutral and That Appellee Was Eligible for American 

Citizenship. 

(A) Non-Neutrality of Denmark 

The basis for the Selective Service determination of Den¬ 
mark’s neutrality was stated by the Director of Selective 
Service in a letter addressed to Representative Arthur G. 
Klein, dated December 9,1948, as follows: 

“Since it was not believed that Denmark should be 
considered an enemy country and since it "was not ac¬ 
tively engaged in fighting our enemies and therefore 
could not be considered as cobelligerent, it was classi¬ 
fied for our purposes as a neutral country.” 

In the court below, Government counsel contended (J. A. 
43): 

“Prior to its occupation, while other countries were 
at war, it [Denmark,] maintained a strict neutrality as 
between the Allies on the one hand and Germany and 
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whatever allies it may have had on the other. And 
therefore, any considered act, any act not under duress 
by Denmark, was clearly that of a neutral. Never did 
it by any act of its own do anything that was anything 
but neutral. And even after Germany seized its gov¬ 
ernment and occupied the country, it then did not do 
anything belligerent at all. 

I think we must accept it as it existed prior to the 
occupation, the last acts done by it of its own free will, 
which were indeed neutral acts.” 

In its brief here (p. 19) the Government admits that if 
Denmark was in fact non-neutral, then a basis for judicial 
intervention might exist. The history of Denmark’s role 
in World War II supports the non-neutrality of that 

countrv. 

On April 14,1941, the State Department, apparently with 
Presidential confirmation, issued a statement that Denmark 
“can only be regarded as a government which is patently 
acting under duress and which is in no sense a free agent. 

In Military Government Law No. 3, Office of Military Gov¬ 
ernment for Germany (U. S.), Title 23, enacted November 
15, 1944, Denmark was included in the list of 
nations which are signatories of the United Nations Decla¬ 
ration dated January 1, 1942 and nations associated with 
them in this war # * V’ On the other hand, an ex parte 
determination that Denmark was a neutral was made by 
the Selective Service Director on March 16, 1942, Local 
Board Memorandum No. 112, and that determination re¬ 
mained unchanged throughout the war. It is submitted that 
the latter determination was inconsistent with the authori¬ 
tative decision of the executive branch, and unsupported by 
the facts. Consequently it cannot govern this case. 

During World War II, there never was a Danish govern¬ 
ment-in-exile. The existing government represented by 
King Christian X and the Danish Cabinet remained in the 
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homeland, and cooperated with Germany from the occupa¬ 
tion on April 9, 1940 to the end of 1942, and perhaps until 
August 29, 1943. On the other hand, there were certain 
official and unofficial elements of the Danish Government 
scattered throughout the world, which cooperated with the 
United States to the fullest possible extent. These were 
particularly Henrik de Kauffmann, Danish Minister to the 
United States, and the Danish Freedom Council in London. 
The United States Government accorded complete recogni¬ 
tion to Kauffmann and executed agreements with him, act¬ 
ing on behalf of the Danish people and their King, which 
were vital to our war effort. 

On account of these circumstances, the status of Den¬ 
mark during World War II was at best equivocal. It is hard 
to tell whether Denmark was allied with our enemy Ger¬ 
many or cobelligerent with us, but it is certain that it was 
not neutral. 

In order to show this, little is needed but a skeleton state¬ 
ment of the historv of Denmark from 1940 to 1945. 

The salient points related here are subject to judicial 
notice. Ashwalder v. Tennessee Valley Authority, 297 U. S. 
288 (1936); 1 Jones on Evidence, p. 219. The references, 
for convenience sake, are limited unless otherwise noted, to 
the New York Times, Late City Edition, for the dates indi¬ 
cated, but the vast bulk of the history is available in count¬ 
less other contemporary newspapers, periodicals, and his¬ 
torical accounts. 

1. On April 9,1940, the German Army occupied Denmark 
and Norway (4/9/40, p. 1, col. 8). On the same day, Premier 
Stauning and King Christian of Denmark asked the Danish 
army and the public to accept the occupation calmly, as a 
fait accompli. The German Army of Occupation on the 
same day issued currency and other regulations in Denmark 
(4/10/40, p. 4, col. 2). The Danish Minister to the United 
States, Henrik de Kauffmann, stated that he would refuse 
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to recognize German orders asserting control over Den¬ 
mark (4/10/40, p. 12, col- 4). April 10,1940, Premier Staun- 
ing announced that his government would remain in office 
(4/11/40, p. 5, col. 6-7). On that day, the President of the 
United States issued regulations cutting off commercial in¬ 
tercourse with Denmark (Exec. Order #8389, 5 Fed. Reg. 
1400). April 11,1940, German General Leonhard Kaupisch, 
head of the army of occupation, announced that Denmark 
would remain a sovereign state and with that understanding 
King Christian had agreed to cooperate with the German 
authorities (4/12/40, p. 10, col. 2). April 12, 1940, Premier 
Stauning advised the Danish people that the Danish army 
had decided to acquiesce in the occupation in obedience to 
the decision of King Christian and the Danish cabinet 
(4/13/40, p. 4, col. 4). April 15,1940, a German order was 
issued controlling employment in Denmark and imposing 
other restrictions. Premier Stauning urged the Danish 
people to accept these and other regulations (4/16/40, p. 
7, col. 6). 

2. July 8, 1940, King Christian of Denmark approved a 
new coalition cabinet. Premier Stauning remained, but 
Eric Scaevenius, a pro-German, replaced Dr. P. R. Munch 
as Foreign Minister (7/9/40, p. 10, col. 5). 

3. July 24,1940 and December 2,1940, the British bombed 
Danish soil (7/24/40, p. 2, col. 3; 12/2/40, p. 2, col. 4; 
12/3/40, p. 3, col. 2). 

4. August 16, 1940, Danish youths were jailed for molest¬ 
ing Germans. Premier Stauning issued a warning to the 
people to remain loyal to Germany (8/16/40, p. 5, col. 2). 

5. February 9, 1941, Denmark surrendered ten torpedo 
boats to Germany (2/9/41, p. 16, col. 1). March 11, 1942, 
Danish hospitals were requisitioned for German wounded 
and Danish workers were sent to Germany (3/12/42, p. 13, 
col. 7). 

6. April 12, 1940, Great Britain began seizing Danish 
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ships as enemy property (4/13/40, p. 6, col. 4); February 
15, 1941, Chile seized three Danish ships (2/16/41, p. 20, 
col. 3); March 16, 1941, Peru seized a Danish freighter 
(3/16/41, p. 19, col. 7); April 6, 1941, Uruguay seized two 
Danish ships (4/6/41, p. 19, col. 1). 

7. April 10, 1941, the President of the United States an¬ 
nounced that the United States was taking possession of 
Greenland, and that an agreement to that effect had been 
signed between Secretary of State Hull on behalf of the 
United States and Danish Minister to the United States 
Kauffmann on behalf of the Danish King (4/11/41, p. 1, col. 
8). The State Department announced, in this connection, 
“so long as Denmark remains under German occupation the 
Government in Denmark cannot exercise the Danish sov¬ 
ereign powers over Greenland and the agreement, there¬ 
fore, was signed in Washington.’’ April 12, 1941, the 
Danish Foreign Office declared the agreement void and 
recalled Kauffmann (4/13/41, p. 1, col. 5). April 14, 1941, 
the United States stated that it would ignore the recall, ex¬ 
plaining, through a State Department announcement, that: 

“• * * the Government of the United States has 
consistently held since April 9, 1940, and now holds, 
that the Government of Denmark can only be regarded 
as a government which is patently acting under duress 
and which is in no sense a free agent” (4/15/41, p. 8, 
col. 2). 

April 16, 1941, Kauffmann was removed from his office by 
royal resolution but remained at his post in the United 
States (4/17/41, p. 12, col. 6). 

8. January 4, 1942, Danish Minister to the United States 
Kauffman declined the President’s invitation to sign the 
United Nations Declaration of January 1, 1942 (1/3/42, p. 
1, col. 1), stating that he could not sign for Denmark be¬ 
cause Denmark was under German duress, but that he 
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pledged the best efforts of the free Danes scattered around 
the world (1/4/42, p. 36, col. 2). This United Nations 
Declaration was the reaffirmation of the so-called “At¬ 
lantic Charter. ” January 6, 1942, the Danish Freedom 
Council in London adhered to the United Nations Declara¬ 
tion (1/7/42, p. 8, coL 6). 

9. May 14, 1942, J. Christmas Moller, former Cabinet 
minister and later Danish Foreign Minister after the Libera¬ 
tion, arrived in England after escape from Denmark; he 
said the Danish army was still being allowed to call up 
3,000 men per year although they normally called more 
than twice as many (5/15/42, p. 11, col. 2). May 26, 1942, 
Danish consuls in Australia were dismissed by the Copen¬ 
hagen Government for refusal to sever relations with the 
Danish Freedom Council in London, but Australia con¬ 
tinued to recognize them (5/26/42, p. 4, col. 7). 

10. Beginning September 26, 1942, German-Danish rela¬ 
tions were severed for about one week following estrange¬ 
ment resulting from King Christian’s curt reply to Hitler’s 
birthday greetings (10/6/42, p. 6, col. 5). November 7, 
1942, the Danish government yielded to German pressure, 
Buhl offering the resignation of the Cabinet. King Chris¬ 
tian asked the pro-German Foreign Minister Eric 
Scaevenius to form a new government (11/10/42, p. 8, 
col. 5). 

11. August, 1943, unrest was growing steadily among the 
Danish people (8/18/43, p. 4, col. 1). The United States 
and her cobelligerents had made landings in the Mediter¬ 
ranean and the U. S. S. R. was repelling the German attack 
(North Africa, 11/8/42, p. 1, col. 8; Orel, 8/5/43, p. 1, col. 8). 

12. August 29, 1943, open resistance to the Germans be¬ 
gan. The Danish people scuttled part of the Danish navy. 
The German occupation forces deposed the Danish govern¬ 
ment (8/29/43, p. 1, col. 6; 8/30/43, p. 1, col. 8 [August 29, 




16 


1943 is the date from which Danish authorities later stated 
the cobelligerency of Denmark began. See par. 14, infra.] 
August 30, 1943, Premier Scaevenius and Cabinet resigned 
(8/31/43, p. 1, col. 5). September 1, 1943, Kauffmann and 
Moller stated that a government in exile was not to be ex¬ 
pected and was undesirable (9/1/43, p. 6, col. 4; 9/2/43, 
p. 4, col. 2). [It is plain from this that both Kauffmann 
and Moller considered that the government which had col¬ 
laborated with the Germans at least up to the end of 1942 
was the established Danish government.] Secretary of 
State Hull announced September 3, 1943 that the United 
States would continue to deal with Kauffmann (9/3/43, 
p. 3, col. 2). 

13. May, 1945, Denmark was liberated by advancing 
British and American troops (5/4/45, p. 1; 5/5/45, p. 1, 
col. 8). May 9,1945, Premier Vilhelm Buhl of the restored 
Danish government asserted that it was Denmark’s wish to 
join the United Nations and cancel the Anti-Comintern Pact 
(5/10/45, p. 2, col. 6). [Denmark had entered into the Anti- 
Comintern Pact with Germany in 1939 and had never with¬ 
drawn from it, consequently it seems that the established 
Danish government was technically cobelligerent with Ger¬ 
many against the U. S. S. R. which during that period was 
cobelligerent w r ith the United States.] 

14. May 21, 1945, Foreign Minister J. Christmas Moller 
of Denmark made a speech, reading in part as follows: 

“From various quarters I have been asked how Den¬ 
mark’s position today could best be explained, and I 
believe that I am correct in saying that the Danish 
Government and the Danish people are of the opinion 
that they were at war with Germany for many months, 
nay, for several half-years. What happened, especially 
on August 29th [undoubtedly referring to August 29, 
1943, par. 12, supra], was in my opinion, Occupied Den¬ 
mark’s declaration of war to Germany and the Danish 
Government and the Danish Parliament have sane- 
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tioned this line of policy in all respects. * * * ” 

(Records at Danish Embassy in custody of Adam 
Moltke-Huitfeldt, Secretary). 

From the above history, it is plain that Denmark’s status 
was—even in the eyes of our executive department and its 
subordinate agencies—ambiguous, insofar as it might be 
regarded as an ally or enemy, depending upon which of the 
operating Danish governmental forces were considered. 
But, in no event was it neutral. 

It appears that the established Danish Government in the 
homeland, as represented by the King and Cabinet, was an 
ally, or pseudo-ally, either willing or unwilling, of our enemy 
Germany from April 9, 1940 until the end of 1942 and per¬ 
haps as late as August 29, 1943. At any rate, Denmark’s 
officials make no claim of having been cobelligerent with 
the United States until the latter date. Furthermore, Den¬ 
mark’s participation in the Anti-Comintern Pact from 1939 
through the end of active hostilities indicates that formally 
at least Denmark was an ally of our enemy Germany dur¬ 
ing the entire war. Simdell v. Lotmar Corp., 44 F. Supp. 
816 (S. D. N. Y. 1942). 

Conversely, from the recognition accorded by the United 
States to the external agents of the Danish people—notably 
Minister to the United States Kauffman and the Danish 
Freedom Council in London—it would seem that Denmark 
was regarded as a cobelligerent with the United States from 
the very beginning. Kauffmann entered into an agreement 
authorizing the United States to take possession of Green¬ 
land on April 10, 1941, even before we were at war with 
Germany—action typical of the energy with which the free 
Danes throughout the world were prosecuting their resist¬ 
ance to the German forces (par. 8, supra). And the United 
States continued its recognition of Kauffmann, even after 
his recall, because the State Department realized the duress 
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under which the home government acted. This realization 
was further exemplified by the invitation of the President 
to Kauffmann to sign the United Nations Declaration on 
January 4,1942 (par. 8, supra). 

(B) Determination of Political Questions 

The contention made by appellant that the status of 
Denmark is a political question which may not be considered 
here is without merit. Even though the determination of 
neutrality is the type of matter usually left for the politi¬ 
cal branches of the government (cf. Ex parte Cooper, 143 
U. S. 472, 503 (1892); Republic of Mexico v. Hoffman, 324 
U. S. 30, 34-35 (1945) it is necessary that courts interpret 
the pronouncements of those branches in order to deter¬ 
mine what the political judgment was. The Three Friends, 
166 U. S. 1, 63, 70-71 (1897). And, of course, such interpre¬ 
tation must be made with greatest care when the political 
determinations of the subordinate executive agencies, in 
light of the circumstances, are conflicting. Connell v. 
Vermilya-Brown Co., 164 F. 2d 924, 927-928 (C. A. 2d 1947), 
affirmed 335 U. S. 377, 380. When the interest at stake is as 
weighty as that of appellee—his eligibility for citizenship 
possibly for all time—the debarment claimed should be es¬ 
tablished with exactitude. Tutun v. United States, 270 
U. S. 568, 578 (1926). 

The most authoritative pronouncement on Denmark’s 
status was that of the State Department, April 14, 1941, 
obviously concurred in by the President, that “* * * the 
Government of Denmark can only he regarded as a gov¬ 
ernment which is patently acting under duress and which is 
in no sense a free agent” (par. 7, supra). This determina¬ 
tion was the basis for the continued recognition of KaufF- 
mann, and was renewed January 1, 1942 (par. S, supra), 
and again September 3,1943 (par. 12, supra). 

Shortly after the above-quoted statement, another execu- 


19 


tive agency, the Director of Selective Service, issued a 
memorandum listing Denmark as a neutral country, Local 
Board Memorandum No. 112, March 16,1942. This opinion 
was rendered at a time during which the President and the 
State Department clearly considered Denmark a tool of 
Germany, and “in no sense a free agent.” It is scarcely 
possible to perceive how the Director’s opinion can stand 
as a political decision conclusive on the courts—adverse as 
it was to the President’s own determination. 

Still later, on November 15, 1944, while this Selective 
Service determination that Denmark was neutral remained 
on the books, the Office of Military Government for Ger¬ 
many (U. S.), another executive agency, listed Denmark 
as a cobelligerent. Military Government Law No. 3, Title 23. 

Alien property cases likewise recognized the belligerency 
of Denmark. The Rita Maersk, 52 F. Supp. 56 (Mass. 1943). 

After all, it is one government which we have in the 
United States and it is not “within the contemplation of our 
system that a man should be fish before one department and 
fowl before another.” See: Ex parte Ghosh, 58 F. Supp.' 
851, S54 (S. D. Calif., 1944), appeal dismissed, 148 F. 2d 
822. 

The judicial self-limitation represented by the rule that 
courts will not normally decide political questions is based 
in large part on the necessity for unity of action in foreign 
affairs. Curtiss-W right Corp. v. United States, 299 U. S. 
304, 319 (1936); Hart and Wechsler, The Federal Courts 
and the Federal System, 192 (1953). However, when the 
political decisions emitted by executive agencies are so 
diverse, then there is strong reason for the courts to adhere 
to the most authoritative—that of the President and the 
State Department—and to refuse to look to a contrary 
decision of a subordinate agency, especially when that 
opinion has no support in the circumstances. Neutrality 
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implies a voluntary abstinence from war. It “consists in 
abstinence from any participation in a public, private, or 
civil war, and in impartiality of conduct toward both par¬ 
ties.” The Three Friends, 166 U. S. 1, 51, 52 (1896); 66 
C. J. S. 12. No one who fully reviews the history of Den¬ 
mark can conclude that it was neutral in World War II. 
Our State Department’s recognition that it was not a “free 
agent” (J. A. 43) was in fact a recognition that it was 
enemy occupied and a tool for our enemy—Germany. If Den¬ 
mark were neutral—then we violated its neutrality by uti¬ 
lizing Greenland for war purposes. The occupation of 
Greenland was another act upon our part recognizing its 
non-neutrality. Finally, both the United States and our 
allies—England, Chile, Peru and Uruguay considered 
Danish vessels and property as enemy owned. Blockade and 
seizure of contraband on the high seas constitute a recogni¬ 
tion of the enemy status of Denmark and its non-neutrality. 
The Three Friends, supra, at page 63. In the face of the 
facts—an arbitrary contrary determinaiton cannot be sus¬ 
tained. Our foreign policy as reflected through our State 
Department regarded Denmark as non neutral. It is that 
political determination which should bind the courts—not 
the conflicting, unsupported view of Selective Service 
officials. 

In refusing to deny citizenship to a Palestinian subject 
who had filed a claim for exemption as a “neutral” alien, 
the court in Petition of Ajlouny, 77 F. Supp. 327 (E. D. 
Mich. 1948), rejected in the following words the contention 
that the petitioner had forfeited his eligibility for citizen¬ 
ship : 

“In determining the applicability of [Sec. 3(a)] to 
the case of the petitioner, it should be pointed out that 
it specifically applies to a ‘citizen or subject of a neu¬ 
tral country.’ Was Palestine in fact a neutral country? 
The action of the Director of Selective Service in listing 
it as such did not make it so. It was governed by Great 
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Britain as the mandatory power, and Great Britain was 
at war long before the registration of the petitioner 
with his Selective Service Board. • # • It follows 
therefore, that the petitioner’s claim for exemption as 
a citizen of a neutral country was a nullity and without 
legal effect, since he was not in fact a citizen of such a 
country and the section could have no application in 
his case.’ ” (77 P. Supp. at 329-330). 

Likewise, in the case at bar, appellee’s filing of an exemp¬ 
tion claim was a nullity because he was not the subject of a 
neutral country. That the claim of exemption would have 
no effect at all if the registrant was not in fact a citizen or 
subject of a neutral country is plain from the Selective 
Service Director’s Local Board Memorandum No. 112, 
dated March 16, 1942, par. 5 (d): “Unless a registrant is 
a citizen or subject of a neutral country, the filing of an 
Application by Alien for Relief from Military Service 
(Form 301) has no effect whatever.” For the reasons 
noted, appellee was eligible for citizenship and admissible 
to the United States in 1946. 

Point IV 

Appellee Is Entitled to a Hearing upon the Issue of Mistake 

The Court below did not reach the issue of mistake. If 
the issue of Denmark’s neutrality is decided favorably to 
appellant, then we urge that the case be remanded for a 
hearing upon the issue of mistake. That mistake can vitiate 
a draft exemption claim as a neutral alien is now settled law. 
Moser v. United States, 341 U. S. 41 (1951); Machado v. 
McGrath, 193 F. 2d 706 (C. A. D. C. 1951). 

Here, appellee offered to prove by documentary evidence 
(J. A. 25) that he was misled by his draft board into the 
erroneous conclusion that entry into our armed forces would 
not facilitate or authorize naturalization. If this view were 
correct appellee would have been in the position of risking 
his life and still remaining subject to deportation. When 
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appellee learned that the draft board advice was erroneous, 
he sought induction. 

Such induction was sought in 1943 prior to the Battle of 
the Bulge and at a time when hostilities were still raging. 
Where an error is made, judges are permitted to promptly 
correct it even in a criminal trial. Walton v. United States, 
202 F. 2d 18 (C. A. D. C., 1953). Here, an alien should be 
permitted the same leeway. 

In re Siew-, 284 Fed. 868 (D. Mont. 1922) aff’d United 
States v. Siem, 299 Fed. 582 (C. C. A. 9, 1924) involved a 
World War I case. Here a Norwegian claimed exemption 
because of (1) alienage; (2) dependents; and (3) physical 
condition. He was classified 1A, called for induction and 
rejected as physically unfit. In holding that his claim for 
exemption was not a bar to naturalization, the court said: 

“the government denied petitioner’s claim of exemp¬ 
tion, called him, in good faith he responded, and then 
it rejected him, because physically unfit. In these cir¬ 
cumstances, to allow it to go back to that examination 
and resort to the denied claim to bar his admission 
would be to sanction bad faith, and is not tolerable.” 

See also: In re Bevelacqiw, 295 Fed. 862 (D. C. Mass., 
1924) where Judge Lowell recognized that “some locus 
poenitentiae should be allowed” aliens who claimed exemp¬ 
tion from the draft. 

In Petiticm of Ajlouny. 77 F. Supp. 327 (E. D. Mich., 
April 23, 1948) a native of Palestine claimed exemption as 
a neutral alien because he had a family in Europe to support 
and army allotments were not then being sent abroad. On 
February 9, 1943 he asked permission to cancel this exemp¬ 
tion claim. He submitted to induction and was found physi¬ 
cally unfit. The court said: 

“. . . It should be pointed out that Title 8 U. S. C. A. 
724, provides that a person who has served or is serving 
honorably in the Armed Forces of the United States, 
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and meets the requirements of legal residence and good 
moral character, may be admitted to citizenship with¬ 
out waiting the usual statutory residence period appli¬ 
cable generally. Can it be said that the petitioner’s 
application for relief from service would have barred 
him from obtaining this benefit, after having renounced 
his exemption, had he been accepted and had he served 
honorably in the Armed Forces? Compare Petition of 
KolU, 2 Cir. 146 F. 2d 347. ‘Respect for law does not 
thrive on captious interpretations.’ Delgadillo v. Car¬ 
michael, 332 U. S. 388, 68 S. Ct. 10, 12.” 

Petition of Ajloung, supra, is particularly pertinent here. 
If the appellee had been accepted for military service there 
is no question but that he would have been eligible for citi¬ 
zenship. The fact that he was not accepted for service—a 
factor entirely beyond his control—should not alter the 
situation. The appellee was not permitted and did not de¬ 
sire to stand on his exemption throughout hostilities. By 
submitting himself to induction he no longer secured the 
exemption of the Selective Service Act. Therefore the dis¬ 
abilities incurred by his original filing of a draft exemption 
claim were removed. He is therefore eligible to citizen¬ 
ship. 

Here unlike the case of Mannerfrid v. United States, 200 
F. 2d 730 (C. A. 2, 1952), the erroneous advice came from 
our own government. Where an individual is misled by 
government officials, the courts have been free to hold that 
“the government should always be a gentleman” and not 
take advantage of its error. Stockstrom v. Commissioner, 
190 F. 2d 283 (C. A. D. C., 1951); Staten Island Uygenia Ice 
<& Cold Storage Co. v. United States, 85 F. 2d 68 (C. A. 2, 
1936); Uyeno v. Acheson, 96 F. Supp. 510 (W. D. Wash., 
1951); DiGirolamo v. Acheson, 101 F. Supp. 380, 382 (Dist. 
of Col., 1951). 

It is premature to decide the mistake issue now in advance 
of full development of the facts. We submit that when the 
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facts are established, the principles of the Moser and Mew 
chado cases will be followed rather than the Mannerfrid 
case. [In passing, it should be noted that the 1952 Immi¬ 
gration Act, cited by appellant is inapplicable, but even if 
it were, mistake vitiates a claim of exemption under the 
1952 Act. Petition of Berini, 112 F. Supp. 837 (E. D. N. Y. 
1953).] 

Conclusion 

For the reasons stated herein, the decision below should 
be affirmed. 

Respectfully submitted, 

Jack Wasserman, 

Attorney for Appellee, 

Warner Building, 
Washington 4, D. C. 

Irving Tranen, 

Of Counsel. 
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STATEMENT OP QUESTIONS PRESENTED 


In the opinion of appellant, the following questions are 
presented: 

1. Whether the District Court had jurisdiction under the 
laws in effect prior to December 24, 1952, to review an order of 
deportation, on a complaint under the Declaratory Judgment 
Act or the Administrative Procedure Act. 

2. Whether the District Court correctly decided that an 
alien who had secured exemption from military service by 
claiming nationality of a neutral state is eligible for United 
States citizenship and not subject to deportation. 

(i) 
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®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11928 

Herbert Brownell, Jr., Attorney General of the United 

States, appellant 

v. 

Einar Rasmussen, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States Dis¬ 
trict Court for the District of Columbia in favor of plaintiff- 
appellee (J. A. 13). Appellee invoked the jurisdiction of the 
District Court under 28 U. S. C. § 400 and 5 U. S. C. § 1001 et 
seq. This Court has jurisdiction of this appeal under 28 
U. S. C. § 1291. 

STATEMENT OF THE CASE 

Appellee, plaintiff below, a native and national of Denmark, 
entered the United States illegally on August 6, 1929 (J. A. 
25). On April 26, 1943, he filed with his Selective Service 
Board an application for exemption from military service 
(D. S. S. Form 301), pursuant to Section 3 (a) of the Selective 
Training and Service Act of 1940, as amended, claiming that 
he was a citizen or subject of Denmark, a neutral country 
(J. A. 1). Appellee understood that if he signed the appli- 

(i) 
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cation he would be forever barred from becoming a citizen of 
the United States (J. A. 29). The Director of Selective 
Service had made a determination that Denmark was neutral 
(J. A. 38), and appellee was accordingly classified IV-C (ex¬ 
empt from military service as a neutral alien) by his local board 
(J. A. 1). 

In September 1943, appellee was arrested on a deportation 
warrant, charging him with illegal entry into the United States, 
and later released. 

r On October 4, 1943, he submitted a request for withdrawal 
of D. S. S. Form 301 and indicated his willingness to serve in 
the armed forces of the United States (J. A. 2). He was re¬ 
classified I-A, given a physical examination, and rejected as 
physically unfit for military service (J. A. 2). 

On March 30, 1944, the Board of Immigration Appeals 
granted Mr. Rasmussen’s request for voluntary departure and 
pre-examination proceeding in lieu of deportation (J. A. 2). 
Appellee departed from the United States and on January 16, 
1946, he reentered from Canada under a preference quota im¬ 
migration visa (J. A. 2). 

On April 24, 1947, deportation proceedings were reinstituted 
against appellee on the ground that when he last entered the 
United States in 1946 he was inadmissible, in that he was at 
the time permanently ineligible for citizenship as a former 
draft-exempt neutral alien (J. A. 2). On March 31, 1948, 
following a deportation hearing, the Acting Commissioner of 
Immigration and Naturalization, carrying out the mandate of 
Secs. 13 (c) and 14 of the 1924 Immigration Act, as amended, 
ordered appellee’s deportation from the United States, and on 
June 30, 1948, the Attorney General acting through the Board 
of Immigration Appeals, directed that appellee be deported to 
Denmark (J. A. 2). 

On July 30, 194S, appellee filed this “Action for Declaratory 
Judgment under 28 U. S. C. A. 400 and for Review under the 
Administrative Procedure Act 5 U. S. C. A. 1001 et seq.” in 
the U. S. District Court for the District of Columbia, praying 
for a judgment declaring that he was not bound by the execu¬ 
tion of D. S. S. Form 301, that he was not barred from citizen¬ 
ship, that he was admissible to the United States for permanent 
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residence, and that the deportation order was void (J. A. 3). 
On July 13, 1949, the United States filed a motion to dismiss 
which was granted on October 24, 1949, on the ground of 
lack of jurisdiction over the subject matter. An appeal 
was taken, and on February 6, 1951, this Court entered an 
order (10514 —Rasmussen v. McGrath) denying Mr. Rasmus¬ 
sen’s motion for judgment of reversal, at the same time grant¬ 
ing a Government motion to remand, for disposition in accord¬ 
ance with Wong Yang Sung v. McGrath, 339 U. S. 33 and 
McGrath v. Kristensen, 340 U. S. 162, the latter appearing to 
hold that United States District Courts had jurisdiction to 
review the legality of deportation orders under the Declaratory 
Judgment Act. 

Pretrial was had on January 26, 1953 (J. A. 7), and trial on 
May 13, and May 14,1953 (J. A. 15, 35). The Court rejected 
a challenge to its jurisdiction over the subject matter and de¬ 
cided on the merits that appellee’s exemption from service 
should be given no effect because Denmark was not, in fact, 
neutral when the exemption was obtained. The Court held 
that appellee was not ineligible for citizenship and not subject 
to deportation (J. A. 13). On May 21, 1953, judgment was 
entered granting the relief prayed for by appellee (J. A. 13). 
This appeal followed. 

STATUTES, REGULATIONS, AND RULE 

Section 10, Selective Service and Training Act of 1940, 54 
Stat. 893 (1940), 50 U. S. C. App. § 310 (b): 

§ 10. * * * 

***** 

(b) The President is further authorized under such 
rules and regulations as he may prescribe, to delegate 
and provide for the delegation of any authority vested 
in him under this Act to such officers, agents, or persons 
as he may designate or appoint for such purpose or as 
may be designated or appointed for such purpose pur¬ 
suant to such rules and regulations as he may prescribe. 

Executive Order No. 8545, September 25, 1940, 5 Fed. Reg. 
3779 (1940), Par. 119: 
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Executive Order No. 8545. 

* * • • • 

Par. 119. Director of Selective Service. The Director 
of Selective Service is responsible directly to the Presi¬ 
dent. He is hereby charged with the administration of 
selective service law and is hereby authorized and 
directed: 

(a) To prescribe such amendments to these regu¬ 
lations as he shall deem necessary. 

# * # # * 

(e) To perform such other duties as shall be required 
of him under the selective service law. 

(f) To delegate any of his functions and powers to 
such officers, agents, or persons as he may designate. 

Section 10, Selective Training and Service Act of 1940, as 
amended, 57 Stat. 598 (1943), 50 U. S. C. App. §310 (b) 
(1946): 

§ 10 . * * * 

* * * * * 

(b) The President is authorized to delegate to the 
Director of Selective Service only, any authority vested 
in him under this Act (except section 9). The Director 
of Selective Service may delegate and provide for the 
delegation of any authority so delegated to him by the 
President # * # to such officers, agents, or persons as 
he may designate or appoint * * * 

Section 3 (a), Selective Training and Service Act of 1940, 
as amended, 54 Stat. 885 (1940), as amended, 50 U. S. C. App. 
§303 (a) (1946): 

§ 303 * * # 

(a) Except as otherwise provided in this Act, every 
* * * male * # * person residing in the United States, 
who is between the ages of eighteen and forty-five * * * 
shall be liable for training and service in the land or 
naval forces of the United States: Provided, That any 
citizen or subject of a neutral country shall be relieved 
from liability for training and service under this Act 
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if, prior to his induction into the land or naval forces, 
he has made application to be relieved from such lia¬ 
bility in the manner prescribed by and in accordance 
with rules and regulations prescribed by the President, 
but any person who makes such application shall there¬ 
after be debarred from becoming a citizen of the United 
States. * * * 

Section 13 (c), Immigration Act, of 1924, as amended, 43 
Stat. 161 (1924), as amended, 8 U. S. C. § 213 (c) (1946): 

§ 213. * * * 

* « • * * 

(c) Aliens ineligible to citizenship. No alien in¬ 
eligible to citizenship shall be admitted to the United 
States unless such alien (1) is admissible as a nonquota 
immigrant * * *, or (2) is the wife, or the unmarried 
child under 18 years of age, of an immigrant * * # , or 
(3) is not an immigrant as defined in section 203 of 
this title. 

Section 14, Immigration Act of 1924, as amended, 43 Stat. 
162 (1924), as amended, 8 U. S. C. § 214 (1946): 

§214. Deportation; procedure; alien children under 
age of sixteen. Any alien who at any time after enter¬ 
ing the United States is found to have been at the time 
of entry not entitled under this chapter to enter the 
United States * * * shall be taken into custody and 
deported in the same manner as provided for in sections 
155 and 156 of this title. * * * 

Section 19 (a), Immigration Act of 1917,39 Stat. 889 (1917), 
as amended, 8 U. S. C. § 155 (a) (1946): 

§ 155. Deportation of undesirable aliens generally. 

(a) * * * 

In every case where any person is ordered deported 
from the United States under the provisions of this chap¬ 
ter, or of any law or treaty, the decision of the Attorney 
General shall be final. 
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Section 28 (c), Immigration Act of 1924, as amended, 59 
Stat. 511 (Oct. 29,1945), 8 U. S. C. § 224 (c) (1946): 

§ 224. Definitions. 

* * # * # 

(c) The term “ineligible to citizenship,” when used 
in reference to any individual, includes an individual 
who is debarred from becoming a citizen of the United 
States under * * * section 303 (a) of Appendix to 
Title 50, or under any law amendatory of, supplemen¬ 
tary to, or in substitution for, [such section]. 

Section 315, Immigration and Nationality Act, 66 Stat. 242 
(1952), 8 U. S. C. A. § 1426 (1952): 

§ 1426. Citizenship denied alien relieved of service in 
armed forces because of alienage; conclusiveness of 
records. 

(a) Notwithstanding the provisions of section 405 
(b) of this Act, any alien who applies or has applied for 
exemption or discharge from training or service in the 
Armed Forces or in the National Security Training 
Corps of the United States on the ground that he is an 
alien, and is or was relieved or discharged from such 
training or service on such ground, shall be permanently 
ineligible to become a citizen of the United States. 

(b) The records of the Selective Service System or 
of the National Military Establishment shall be conclu¬ 
sive as to whether an alien was relieved or discharged 
from such liability for training or service because he was 
an alien. 

Section 405 (b), Immigration and Nationality Act, 66 Stat. 
280 (1952), 8 U. S. C. A. § 1101 note (1952): 

§405. 

(a) * * * 

(b) Except as otherwise specifically provided in Title 
III, any petition for naturalization heretofore filed 
which may be pending at the time this Act shall take 
effect shall be heard and determined in accordance with 
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the requirements of law in effect when such petition was 
filed. 

Section 407, Immigration and Nationality Act, 66 Stat. 281 
(1952), 8 U. S. C. § 1101 note (1952): 

§ 407. Except as provided in subsection (k) of sec¬ 
tion 401 [relating to the establishment of a Joint Com¬ 
mittee on Immigration and Nationality Policy], this Act 
shall take effect at 12:01 ante meridian United States 
Eastern Standard Time on the one hundred eightieth 
day immediately following the date of its enactment. 

Section 2, Trading With The Enemy Act, 40 Stat. 411 (1917), 
50 U. S. C. App. § 2 (1946): 

§ 2. Definitions. The word “enemy,” as used herein, 
shall be deemed to mean, for the purposes of such trad¬ 
ing and of this Act 

(a) Any individual, partnership, or other body of in¬ 
dividuals, of any nationality, resident within the terri¬ 
tory (including that occupied by the military and naval 
forces) of any nation with which the United States is at 
war, or resident outside the United States and doing 
business within such territory * * *. 

Section 10, Administrative Procedure Act, 60 Stat. 243 
(1946), 5 U. S. C. § 1009 (1946): 

§ 1009. Judicial review of agency action. Except as 
far as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion 

(a) Right of review. Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re¬ 
view thereof. 

(b) Form and venue of proceedings. The form of 
proceeding for judicial review shall be any special statu¬ 
tory review proceeding relevant to the subject matter 
in any court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal action 
(including actions for declaratory judgments or writs 
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of prohibitory or mandatory injunction or habeas cor¬ 
pus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except to 
the extent that prior, adequate, and exclusive oppor¬ 
tunity for such review is provided by law. 

(c) Acts reviewable. Every agency action made re- 
viewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review.* * * 

Rule 16, Federal Rules of Civil Procedure: 

Rule 16. Pretrial Procedure; Formulating Issues. 
In any action, the court may in its discretion direct the 
attorneys for the parties to appear before it for a con¬ 
ference to consider 

(1) The simplification of issues; 

(2) The necessity or desirability of amendments to 
the pleadings; 

(3) The possibility of obtaining admissions of fact 
and of documents which will avoid unnecessary proof; 

(4) The limitation of the number of expert witnesses; 

(5) The advisability of a preliminary reference of is¬ 
sues to a master for findings to be used as evidence when 
the trial is to be by jury; 

(6) Such other matters as may aid in the disposition 
of the action. 

The court shall make an order which recites the action 
taken at the conference, the amendments allowed to the 
pleadings, and the agreements made by the parties as 
to any of the matters considered, and which limits the 
issues for trial to those not disposed of by admissions 
or agreements of counsel; and such order when entered 
controls the subsequent course of the action, unless 
modified at the trial to prevent manifest injustice. The 
court in its discretion may establish by rule a pretrial 
calendar on which actions may be placed for considera¬ 
tion as above provided and may either confine the calen¬ 
dar to jury actions or to non jury actions or extend it 
to all actions. 
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STATEMENT OP POINTS 

I. Under the laws which govern this proceeding, the validity 
of a deportation order against an admitted alien may be re¬ 
viewed by habeas corpus only. 

II. The District Court erred in deciding that Denmark was 
not neutral during World War II. 

a. An issue not raised during the administrative proceeding 
may not be the basis for decision upon court review; 

b. Determination of status of belligerency of foreign nations 
is a matter for the Executive; 

c. The evidence does not sustain a finding that Denmark 
was not neutral during World War II. 

III. Subsequent events do not nullify the effect of an appli¬ 
cation for draft exemption made on the ground of neutrality. 

IV. Under present law, no alien may be naturalized who was 
ever exempt from military service on the ground of alienage. 

SUMMARY OF ARGUMENT 

The recent decisions of the Supreme Court in HeikkiLa v. 
Barber, 345 U. S. 279 (1953), wherein it was held that an alien 
may attack an outstanding deportation order only by habeas 
corpus, precludes court review of such an order by any other 
method. Rubinstein v. Brownell, 206 F. 2d 449 (1953), af¬ 
firmed by the Supreme Court (1954), is not applicable here 
because the instant case is not governed by the Immigration 
and Nationality Act of 1952. 

Assuming, arguendo, that the District Court has jurisdiction, 
it erred in deciding the issue of Denmark’s neutrality status 
because that issue had never been raised during the adminis¬ 
trative proceedings; in refusing to abide by the Executive de¬ 
termination of the status of a foreign nation; and in holding, 
against the overwhelming weight of the evidence, that Den¬ 
mark was, in fact, not neutral at the time appellee applied for 
and secured draft exemption as a neutral alien. 

Application for exemption from service under the Selective 
Training and Service Act of 1940 on the ground of alienage 
outlives repeal of that Act and outlives, too, an attempted with¬ 
drawal of the application. Machado v. McGrath, 90 U. S. App. 
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D. C. 70 (1951); Mannerfrid v. United States, 200 F. 2d 730 
(2d Cir. 1952). 

Under the Immigration and Nationality Act, enacted in 1952, 
no alien who has ever been relieved or discharged from liability 
for military service because of alienage, whether or not upon 
his own application, is permanently ineligible to become a citi¬ 
zen of the United States. 

ARGUMENT 

L The District Court had no jurisdiction to entertain this 
action which invoked improper legal remedies 

The opinion of the Supreme Court in Heikkila v. Barber, 345 
U. S. 229, 73 S. Ct. 603, 97 L. Ed. 732 (1953), conclusively set¬ 
tles the question—at least with respect to pre-1952 immigra¬ 
tion laws—whether an alien may attack the legality of an out¬ 
standing order of deportation by any remedy other than habeas 
corpus. The Supreme Court, after referring with obvious ap¬ 
proval to the fact that the courts have “consistently rejected 
attempts to use injunctions, declaratory judgments and other 
types of relief” to challenge deportation orders, 1 made it plain 
that it considered Section 10 of the Administrative Procedure 
Act equally inappropriate for that purpose, and held specifi¬ 
cally that habeas corpus was the only type of action available 
to an alien threatened with deportation. In view of the rather 
complete discussion of this problem in the Heikkila opinion, 
there would appear to be no need here for a recapitulation of 
the reasons which led the Court to its conclusion. Suffice it 
to state that the Administrative Procedure Act does not author¬ 
ize the review of administrative decisions where such review is 
precluded by some other statute; that Section 19 (a) of the 
1917 Immigration Act 2 specifically provided that the decision 
of the Attorney General regarding the deportability of aliens 
“shall be final;” and that the legislative and judicial history 
of the immigration laws emphasizes that finality. 

1 Citing Fa f alios v. Doak, 60 App. D. C. 213, 30 F. 2d 640 (1931) ; Poliszek 
v. Doak, 61 App. D. C. 64, 57 F. 2d 430 (1932) ; Kabadian v. Doak, 62 App. 
D. C. 114, 65 F. 2d 202 (1933) ; Darabi v. Northrup, 54 F. 2d 70 (6th Cir. 
1931) ; Impiriale v. Perkins, 62 App. D. C. 279, 66 F. 2d S05 (1933) ; AzzolUni 
v. Watkins, 172 F. 2d 897 (2d Cir. 1949). 

*39 Stat. 889 (1917), as amended, 8 U. S. C. § 155 (a) (1946). 
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McGrath v. Kristensen, 340 U. S. 162, 71 S. Ct. 224, 95 L. 
Ed. 173 (1950) and Perkins v. Elg, 307 U. S. 325, 59 S. Ct. 884, 
83 L. Ed. 1320 (1939), while not overruled by the Heikkila 
court, were distinguished and found to be inapplicable, as 
follows: 

Heikkila suggests that Perkins v. Elg, 307 U. S. 325 
(1939) (declaratory and injunctive relief), and Mc¬ 
Grath v. Kristensen, 340 U. S. 162 (1950) (declaratory 
relief), were deviations from this rule. But neither of 
those cases involved an outstanding deportation order. 
Both Elg and Kristensen litigated erroneously determi¬ 
nations of their status, in one case citizenship, in the 
other eligibility for citizenship. Elg’s right to a judicial 
hearing on her claim of citizenship had been recognized 
as early as 1922 in Ng Fung Ho v. White, 259 U. S. 276. 
And Kristensen’s ineligibility for naturalization was set 
up in contesting the Attorney General’s refusal to sus¬ 
pend deportation proceedings under the special provi¬ 
sions of § 19 (c) of the 1917 Immigration Act, as 
amended, 8 U. S. C. § 155 (c). Heikkila’s status as an 
alien is not disputed and the relief he wants is against 
an outstanding deportation order. He has not brought 
himself within Elg or Kristensen. (325 U. S. at pp. 
236-237). [Emphasis supplied]. 

Neither has Rasmussen. For in the instant case, too, while 
appellee’s ineligibility for citizenship may well be regarded as 
an underlying issue in the deportation proceeding, any judg¬ 
ment under the Declaratory Judgment Act or under the Ad¬ 
ministrative Procedure Act would, of necessity, constitute a 
court review of the validity and legality of an outstanding 
deportation order issued against an admitted alien—a review 
which was held to be improper by Heikkila in language which 
could not have been more emphatic. 3 


1 In addition, Kristensen had no other remedy than declaratory judgment, 
for he was seeking administrative relief at the hands of the Attorney Gen¬ 
eral and that relief was unavailable to him unless he could establish that 
he was not ineligible to citizenship. This appellee, on the other hand, is 
free to test the question of his status in habeas corpus proceedings at such 
time as he is taken into custody for deportation. 
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Rubinstein v. Brovmell, — U. S. App. D. C. —, 206 F. 2d 
449 (1953), affirmed without opinion by an equally divided 
Supreme Court, 22 U. S. L. Week 3186 (1954), is not to the 
contrary. Judge Edgerton, writing for the majority here, care¬ 
fully drew a sharp distinction between proceedings under the 
1917 statute and those arising under the Immigration and Na¬ 
tionality Act of 1952, limiting application of the Rubinstein 
rule (that the Attorney General may be restrained from arrest¬ 
ing an alien whose deportation has been ordered while judicial 
review is still pending) 4 strictly to the latter. Two criteria 
were inferentially laid down in that case for determination of 
the statute applicable in a given case: (1) the date of the filing 
of the complaint (presumably the alien’s complaint for relief 
from the deportation order), and (2) the date of issuance of 
the order of deportation itself. It is at once apparent that 
under those rules the 1952 statute is wholly without appli¬ 
cability here, for appellee’s complaint was not filed nor was 
the deportation order entered after December 24, 1952, the 
effective date of the 1952 statute. 5 * 

The District judge appeared willing to decide this contro¬ 
versy on that basis but felt bound by a mandate of this Court 
in an earlier phase of this case, when, upon motion of the 
United States, which was consented to by appellee, there was 
a remand to the trial court,® with instructions to proceed in 
accordance with Wong Yang Sung v. McGrath, 339 U. S. 33, 
and the Kristensen decision, supra . Since that time, however, 
the Supreme Court, in Heikkila , 7 has clarified the law on this 
subject (a clarification which was recognized and adhered to 
by this Court) 8 and it is at least doubtful whether the District 


4 Actually, the Court directed the issuance of a preliminary injunction 
restraining the United States from revoking bail and from taking the alien 
into custody on a warrant of deportation, pending Anal determination of 
deportability. 

5 Section 407 of the Act of June 27, 1952, 66 Stat 281 (P. L. 414). 

* 10514 —Rasmussen v. McGrath. Per Curiam Order dated Feb. 6, 1951. 
’And by Tom We Shung v. Brownell (No. 241, Dec. 7, 1953) wherein the- 

Supreme Court reaffirmed the Heikkila doctrine in the face of an able and 
determined attack thereon by counsel for appellee in the instant case. 

* See No. 11,578, Zaliarias v. McGrancry , a deportation case, which, on 
Oct. 9, 1C53, was remanded by this Court to the District Court, with direc- 



Court, under the circumstances, was still bound to follow a 
mandate bottomed upon an erroneous view of the law. In any 
event, this Court is not required to perpetuate the error com¬ 
mitted then,® and it may, indeed it must, decide this case on 
the basis of subsequent authoritative rulings from our highest 
tribunal. 

II. Assuming, arguendo, that the District Court had jurisdic¬ 
tion, it was error to decide that Denmark was not neutral at 
the time appellee applied for exemption from military 
service 

A. General 

Section 3 (a) of the Selective Training and Service Act of 
1940, as amended, 10 provided that: 

* * * any citizen or subject of a neutral country shall 
be relieved from liability for training and service under 
this Act if * * * he has made application to be relieved 
from such liability * * * but an y person who makes 
c ’i^ sh all thereafter bft deharr^d from be¬ 

coming a citizen of the United States * * * 

and Section 13 (c) of the Immigration Act of 1924, as 
amended, 11 provided that any alien who was ineligible for 
United States citizenship was also ineligible for admission to 
the United States. 12 Appellee, in 1943, executed an applica¬ 
tion for draft exemption under Section 3 (a). He subsequently 
departed from this country and returned to the United States 
in 1946. It is the Government’s view that this last entry was 
illegal under § 13 (a) and § 28 (c) of the Immigration Act of 
1924, by reason of § 3 (a) of the Selective Training and Service 

tions to vacate the judgment and dismiss the action. It is to be noted that 
Heikkila v. Barber, supra, was the authority upon which appellant Zaharias 
based her motion to remand. And see also, No. 11,623, Coo v. BrovoneU, 
(Nov. 27,1953). 

’Appellee’s counsel conceded at trial that in his opinion the Court of 
Appeals was not so bound (J. A. 18). 

“54 Stat 885 (1940), as amended, 50 U. S. C. App. §303 (a) (1946). 

“43 Stat 161 (1924), as amended, 8 U. S. C. §213 (c) (1946). 

“An amendment to Section 28 (c) of the Immigration Act of 1924, in¬ 
cluded exempt neutrals among those ineligible for citizenship. 59 Stat 
511 (1945), U. S. C. § 224 (c) (1946). 
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Act of 1940, and that the order of deportation is therefore 
fully justified. Appellee, on the other hand, sought to avoid 
the application of these statutory provisions to him by asserting 
that Denmark, the country of whose neutrality he was eager 
to take advantage in 1943 to escape military service in the 
armed forces of the United States, was not really neutral at 
the time. The District Court agreed with that contention. 
Thus, assuming jurisdiction in the District Court—which em¬ 
phatically is not conceded—the question of Denmark’s neutral¬ 
ity during World War II assumes erucial importance. 

B. The issue of Denmark’s belligerency status was not raised during the 
administrative proceeding. It was error to consider the question on 
review 

Appellee admitted that he did not “specifically” contest Den¬ 
mark’s neutrality status during the proceedings before the Im¬ 
migration and Naturalization Service 13 (J. A. 41). As a 
matter of fact, throughout administrative proceedings lasting 
some five years, there was not so much as a whisper of an alle¬ 
gation that Denmark was anything but neutral during the last 
war, and the issue did not make its appearance until appellee’s 
complaint was filed in the District Court. The pretrial order 
indicates that during the pretrial conference before Judge 
Youngdahl, the United States, rather than to object to the 
raising of the issue at the time, simply contradicted appellee 
and asserted that Denmark was neutral when apellee’s draft 
exemption was applied for and granted. 14 It is upon this fail¬ 
ure of the Government to record an objection at pretrial that 
the judge below depended for his power to decide this question. 

Rule 16 of the Federal Rules of Civil Procedure, which gov¬ 
erns pretrial procedure, provides that the pretrial order may 

" Issues not raised at the administrative stage may not be considered by 
the courts. Kessler v. Strieker, 307 U. S. 22, 59 S. Ct 694, 83 L. Ed. 1082 
(1939) ; Bridges v. Wixon, 326 U. S. 135, 65 S. Ct. 1443, 89 L. Ed. 2103 (1945); 
United States v. L. A. Tucker Truck Lines, 344 U. S. 33, 73 S. Ct 67, 97 I*. 
Ed. 4 (1952) ; Vajtauer v. Comm, of Immigration, 273 U. S. 103, 47 S. Ct 
302, 71 L. Ed. 560 (1927) ; United States ex rel. Beck v. NeeUy, 202 F. 2d 
221 (7th Cir. 1953), cert denied, 345 U. S. 997, 73 S. Ct. 1139, 97 L. Ed. 1403 
(1953). 

14 As early as July 13, 1949, however, by a motion to dismiss, the United 
States objected to the raising of this contention in the courts. 
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include, among other matters, agreements made by the parties, 
and it further provides that such an order, when entered, will 
control the subsequent course of action, unless modified at 
trial. The Court which gave judgment for appellee evidently 
construed the lack of a recorded objection at pretrial to the 
introduction of the neutrality issue as an “agreement” between 
the United States and Mr. Rasmussen to full consideration of 
that issue in later proceedings. But not even “concessions” 
or “undertakings” rise to the dignity of “agreements” so far as 
Rule 16 is concerned, 15 and mere failure to object should not be 
regarded as a waiver agreement, particularly, where, as here, 
the issue sought to be belatedly introduced is really without 
the court’s competence or jurisdiction. 16 For the jurisdiction 
of the court does not extend to matters which are not raised 
before those administrative bodies which should be afforded 
an opportunity to weigh the substantiality of claims before 
they are submitted to the courts. The United States, like any 
other litigant, is bound by the statements of its attorneys at 
pretrial only concerning matters which are properly under con¬ 
sideration by the court, 17 and Denmark’s neutrality or belliger¬ 
ency was properly neither before the pretrial nor the trial 
judge. 

C The status of Denmark is a political question and Executive determina¬ 
tion thereof is not subject to Judicial review 

It is undisputed that the Director of Selective Service, at 
the time of appellee’s draft exemption, had issued a ruling to the 
effect that Denmark was a neutral state and its nationals were 
therefore exempt from service provided only that they filed the 
appropriate application form. It is respectfully submitted 
that the District Court erred in refusing to abide by that ruling, 
an expression of Executive policy on a matter involving exter¬ 
nal relations. 

The courts of the United States have uniformly adhered to 
the view that recognition or status of belligerency of foreign 
governments are matters strictly within the prerogative of the 

15 United States v. Hartford-Empire Co., 1 P. K. D. 424 (N. D. Ohio 1940). 

14 Miles Laboratories, Inc. v. Seignious, 30 F. Supp. 549 (E. D. S. C. 1939). 

17 Daitz Flying Corp. v. United States, 4 F. R. D. 372 (E. D. N. Y. 1945), 
reversed on other grounds, 167 F. 2d 369 (2d Cir. 1948). 
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Executive branch of the government and not subject to judicial 
inquiry or decision, 18 for constitutionally and inherently, 18 the 
conduct of our foreign relations is committed to the political 
departments of the Government, 20 to the exclusion of the Judi¬ 
ciary. The courts merely take judicial notice of the acts of 
the Executive in this field, which are binding on the judges, as 
well as on all other citizens, officials and agencies of the United 
States. 21 

Traditionally, the Secretary of State is the official through 
whom the President acts in his role of representative of the 
United States in foreign affairs. Consequently (as the District 
Court recognized) any ruling with respect to the belligerency 
status of a foreign state embodied in a formal State Department 
document binds the courts, who have no power to make findings 
at variance with Executive policy thus expressed. But be¬ 
cause it was the Director of Selective Service rather than the 
Secretary of State who announced Executive policy on this 
matter, the District Court assumed that it had the authority to 
disregard his ruling. 

The conduct of foreign affairs, however, is entrusted neither 
to the Secretary of State nor to the Director of Selective Service 
but to the President. The Secretary of State, in so far as the 
constitutional interrelationship between the three branches 
of the Government is concerned, stands on no higher plane and 
is vested with no greater power than any other subordinate 
official of the Executive branch. He merely carries out the 
functions delegated to him by the President or the Congress. 
The Constitution would not prevent the Congress and the 
President from abolishing the State Department outright and 
from transferring all of its functions and duties to some other 
Government bureau or a score of Government bureaus should 


u United States v. Palmer, 3 Wheaton 610, 634-635 (1S18) ; United States v. 
Curtiss-Wriffht Corp., 299 U. S. 304, 57 S. CL Z16, 81 L. Ed. 255 (1936) ; 
Oetjen v. Central Leather Co., 246 U. S. 297, 302, 38 S. CL 309, 62 L. Ed. 726 
(1918) ; Jones v. United States, 137 U. S. 202, 212, 11 S. CL SO, 34 L. Ed. 
691 (1890). 

** United States v. Curtiss-Wriffht Corp., ibid. 

* U. S. ConsL, Art. I, II; Foster v. Neilson, 2 PeL 253 (1829) ; Oetjen v. 
Central Leather Co., supra note 17. 

” Jones v. United States, supra note 17. 
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they choose to take such action. No one will seriously argue 
that after such reorganization the courts would be unable to 
secure authoritative rulings on political questions pertaining 
to foreign relations from the department or departments to 
which foreign affairs functions and duties had been delegated, 
or that they would thereafter no longer be bound by such 
rulings. 

We are here faced with facts, which, in principle, do not 
differ from the hypothetical situation outlined above. For 
the purpose carrying out his duties under the Selective Train¬ 
ing and Service Act of 1940, the President, with Congressional 
permission, 22 delegated to the Director of Selective Service the 
authority vested in him by the Act, 23 including that pertaining 
to the making of rules and regulations for the designation of 
neutral countries to be used in determining the status of regis¬ 
trants seeking exemption as neutral aliens under Section 3 (a). 
Necessarily a part of that delegation of authority was the 
power to find the war status of foreign states whose nationals 
had registered under the Act. 24 

There is no sound reason why rulings promulgated by the 
Director in the lawful exercise of these delegated powers should 
not be as binding an expression of official Executive policy, on 
a matter pertaining to Executive prerogative, as if the Presi¬ 
dent himself had issued them. If it is true that constitutional 
or inherent, rather than statutory factors are responsible for 
the courts’ disability to decide matters involving American 
relations with foreign nations, then it is equally true that a 
simple statutory reapportionment of certain functions or re¬ 
sponsibilities within the Executive cannot effect a shift of power 
from it to the Judiciary. 25 Refusal to recognize such rulings, 

11 54 Stat 898 (1940) 50 U. S. C. App. § 340 (b) (1946). 

** Executive Order No. 8545, Sept. 25, 1940. Later, the statute itself pro¬ 
vided for such delegation to the Director. 57 Stat. 598 (1943) 50 U. S. C. 
App. § 310 (b) (1946) . 

** Cf. Dingman v. United, States, 156 P. 2d 148 (9th Cir. 1946), cert, denied, 
329 U. S. 730, 67 S. Ct 86, 91 L. Ed. 631 (1946) ; Rodenko v. United States, 
147 F. 2d 752 (10th Cir. 1945), cert denied, 324 U. S. 860, 65 S. Ct 867, 
89 L. Ed. 1418 (1945). 

* Delegation of authority in the foreign relations domain to some official 
other than the Secretary of State has become quite common in recent years. 
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however, would be equivalent to just such a shift and is there¬ 
fore improper. 

D. In the period in question here, Denmark was, in fact, neatral 

The Court’s ruling does not make it clear just what was 
decided with respect to Denmark’s belligerency status: whether 
the Court regarded Denmark as an enemy or as an ally of the 
United States. Appellee took an equally inconsistent position 
throughout the proceedings below. 

Apparently, the lower Court relied to some extent upon the 
Trading With the Enemy Act, 28 and a decision of the District 
Court for the District of Massachusetts, under that Act, 27 which 
purportedly established the proposition that Denmark was an 
enemy of the United States. But the Act defines “enemy” 
as follows: 

§ 2. * * * 

(a) Any individual, partnership, or other body of in¬ 
dividuals, of any nationality, resident within the terri¬ 
tory ( including that occupied by the military and naval 
forces) of any nation with which the United States is 
at war * * *. [Emphasis supplied.] 40 Stat. 411 
(1917), 50 U. S. C. App. § 2 (1946). 

Under that definition, any person residing in any part of enemy- 
occupied territory was an enemy, regardless of nationality or 
allegiance. It is apparent that to read the statute out of con- 

For example, in the field of foreign economic assistance, one of the principal 
instruments of foreign policy, a statute provides as foUows: 

“§ 1651. Congressional declaration of purpose. 

“(a) The Congress declares it to be the purpose of this chapter to * * • 
promote the foreign policy of the United States * * •. 

“§ 1652. * * * 

“(a) In order that the program of military, economic, and technical 
assistance authorized by this chapter may be administered as parts of a 
unified program * * * the President is authorized to appoint in the Execu¬ 
tive Office of the President a Director for Mutual Security. * * •” 65 Stat. 
373,141,142 (1951) as amended, 22 U. S. C. A. §§ 1651,1652 (1953). 

*40 Stat. 411 (1917), as amended, 50 U. S. C. A. App. § 1 et seq. (1951). 

37 The Rita Maersk, 52 F. Supp. 56 (D. Mass. 1943), affd. on other grounds, 
sub. nom.. United States v. Grain Importers, 144 F. 2d 921 (1st Cir. 1944). 
“Since Denmark is now occupied by armed forces of nations with which the 
United States is at war. It would seem clear that the Damps Klbsselsk of 
1912 A/S is an ‘enemy’ within the me aning of that Act” p. 59. 
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text with the very specific situation with which it was designed 
to deal, namely, trade with the enemy, is to give it a meaning 
that was never intended. It may be perfectly justified to con¬ 
sider France, an ally of the United States, as an “enemy” within 
the meaning of the Trading With the Enemy Act, 28 or to regard 
a United States citizen residing in enemy occupied territory as 
an “enemy” under that Act, 28 but to give the statute such scope 
that it would impress enemy status upon allied nations, or upon 
citizens of the United States, for any other purpose, such as the 
immigration and nationality laws or the Selective Training and 
Service Act, would, in our opinion, be an absurdity. Equally 
untenable is the view that Denmark was not neutral (for the 
purpose of determining the status of one of its nationals under 
the immi gration and nationality laws) merely because under 
the Trading With the Enemy Act, since enemy-occupied, it was 
an “enemy.” 30 

On the other hand, the regulations promulgated by the very 
Selective Service Administration which was charged by the 
Congress and the President with the responsibility of adminis¬ 
tering the applicable statute were given no weight, 31 although 
they should have at least been given that weight ordinarily 
accorded administrative regulations. 

There might have been some justification for the Court’s 
decision to disregard the Selective Service’s designation of Den¬ 
mark as a neutral country had that designation been flagrantly 


” Drewry v. Onassis, 39 N. Y. S. 2d 688, Misc. 578, revd. on other grounds, 
42 N. Y. S. 2d 74,266 App. Div. 292, affd., 291 N. Y. 779, 53 N. E. 2d 243 (1942). 

* Feyerabend v. McGrath , 89 U. S. App. D. C. 33, 189 F. 2d 694 (1951): 
SaZvoni v. Pilson, 86 U. S. App. D. C. 227, 181 F. 2d 615, cert, denied, 339 
U. S. 981, 70 S. Ct- 1030, 94 L. Ed. 1385 (1950). 

** If the Trading With The Enemy Act has no pertinency to Denmark’s 
status here, neither have the other matters upon which the Court may have 
relied, such as a press release that Denmark was “not a free country and 
it was acting under duress;” a Military Government (for Germany) law 
listing Denmark as a member of the United Nations; or the fact that Den¬ 
mark was liberated in 1945 and bombed in 1940 (as was the American island 
of Guam and many other allied, neutral, and enemy areas). Not one of 
these statements, releases, or facts has any bearing, applicability, or even 
persuasive force in a case which is governed by clear statutory language and 
unmistakable administrative regulation. 

“ The Court stated, “Since the Executive branch of the Government has 
not made a formal declaration or a formal decision on this question * * 
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contrary to all known and notorious facts concerning Den¬ 
mark's role in World War II. But it is a matter of public 
knowledge and record (of which judicial notice could have been 
taken) that the territory of Denmark was occupied by the Ger¬ 
man armed forces in less than a day; that neither the king nor 
the government chose to go into exile, as so many other govern¬ 
ments had done and were to do as the war progressed; that 
Denmark never declared war on either the United States and 
its allies or on Germany and its allies; and that none of the 
belligerent powers declared war on it. 

In the face of these known facts there was nothing before 
the Court upon which any finding in favor of appellee could 
have properly been based, but the irrelevant, unrelated, and 
conflicting matters referred to above. It is earnestly sub¬ 
mitted that the District Court's decision flies in the face of an 
overwhelming mass of law and fact. 

m. Neither withdrawal of the petition for exemption nor ex¬ 
piration of the Selective Training and Service Act have the 
effect of restoring a neutral draft-exempt alien's eligibility 
for citizenship 

The issue was raised both in the administrative and the 
Court proceeding (though not reached by the District Court) 
that an alien who attempts to withdraw his application for 
draft exemption and offers to serve in the armed forces ceases 
to be ineligible for citizenship. That is not the law.** The 
statute provided that “any person who makes such application 
shall thereafter be debarred from becoming a citizen of the 
United States." [Emphasis supplied.] There is no clause 
saving from the rigor of the statute, those who experience a 
change of heart at a subsequent time, regardless whether the 
reason for the conversion be meritorious or whether it be re¬ 
lated to the decreased danger or discomfort expected from 
military service because of a shift in the fortunes of war. That 
is as it should be. An escape from the high obligation of 

■ Machado v. McGrath, 90 U. S. App. D. C. 70,193 F. 2d 706 (1951), cert 
denied, 342 U. S. 94S, 72 S. Ct. 557, 96 L. Ed. 705 (1952) ; Petition of Fatoul- 
lah, 76 F. Sapp. 499 (E. D. N- Y. 1948) ; In re Martinez, 73 F. Sapp. 101 
(W. D. Pa. 1947). 
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military service,” particularly in time of war, on the ground 
of “neutrality,” is utterly incompatible with the high standards 
of patriotism and allegiance which are properly demanded of 
prospective citizens. It is also incompatible with a claim— 
when perhaps the danger has passed or the outcome of the 
battle is less shrouded in mystery—of attachment and love 
for this country and that for which it stands which is implied 
in a petition for citizenship. 

Moser v. United Stales, 341 U. S. 41,71 S. Ct. 553,95 L. Ed. 
729 (1951), and Machado v. McGrath, supra, 3 * are not to the 
contrary, for there the alien “was led to believe that he would 
not [by applying for draft exemption] lose his rights to citizen¬ 
ship. If he had known otherwise, he would not have claimed 
exemption.” No assertion was made that Mr. Rasmussen did 
not know exactly what he was signing or that he was not fully 
cognizant of the fact that exemption on neutrality grounds de¬ 
barred him forever from citizenship. He simply changed his 
position, allegedly because he did not realize when he applied 
for exemption that service in the armed forces would not 
legalize his entry so far as possible naturalization was con¬ 
cerned. But “collateral mistake” is not a ground for relief 
where alien knows that his claim would forfeit his right to 
citizenship. 35 

Similarly, the disability appellee took upon himself when he 
took advantage of Section 3 (a) of the Selective Training and 
Service Act outlived the repeal of that Act. 3 ® Congress made 


" The obligation to render military service is inherent in citizenship and 
may be compared with the obligation of a father to support his children. 
Self v. United States, 150 P. 20 745 (4th Cir. 1945); In re Martinez, supra 


note 31. 

** The Machado decision, far from supporting appellee’s argument, holds, 
as we read it, that subsequent events can never void the effect of draft 
exemption and that an alien who has made application, is forever barred 
from naturalization. And Petition of Aljouny, Tl F. Supp. 327 (E. D. 
Mich. (1948)), is not in point for the preposition for which it was cited 
below, for it rested on the issue of Palestine’s neutrality rather than on the 
effect of the withdrawal of an exemption application. See footnote 14 of 
Machado v. McGrath, supra. 

■ * Mannerfrid v. United States, 200 F. 2d 730 (2d Cir. 1952). 

" Mannerfrid v. United States, note 34, supra; Benzian v. Godwin, 168 F. 
2d 952 (2d Cir. 1948), cert denied, 335 U. S. 886, 69 S. CL 235, 93 I* Ed. 
425 (1948). 

288044—64-4 
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quite clear its intent to perpetuate the citizenship bar when it 
wrote the disability of Sec. 3 (a) of the Selective Training and 
Service Act into basic immigration law. See IV, infra. 

TV. The present nationality laws would prevent appellee from 
becoming a citizen of the United States even if he were not 
barred under the old Act 

Were it ultimately determined and decided that the District 
Court properly assumed jurisdiction; were it determined and 
decided that appellee was not a national of a neutral state when 
he applied for draft exemption; and were it determined and 
decided that either the expiration of the Selective Training 
and Service Act or appellee’s attempted withdrawal of the ap¬ 
plication nullified that application; appellee would still be in¬ 
eligible for naturalization at this time. Section 315 (a) of the 
Immigration and Nationality Act of 1952, 37 which is presently 
in effect, provides that, “Notwithstanding the provisions of 
section 405 (b) of this Act L 38 ] * * * any alien who * * * 
has applied for exemption * * # from * * * service in the 
Armed Forces * * * of the United States * * * on the 
ground that he is an alien * * * and * * * was relieved 
* * * from such * * * service on such ground, shall be per¬ 
manently ineligible to become a citizen of the United States.” 
The statute thus eliminates the earlier requirement that the 
alien be a national of a neutral nation and it renders any alien, 
including one who is national of a belligerent on either side, 
permanently ineligible for citizenship if he was relieved of mili¬ 
tary service on the ground of alienage. Section 315 (b) of the 
same Act adds that the records of Selective Service or of the 
National Military Establishment shall be conclusive as to 
whether an alien was so relieved. 

yhe 1952-statute is of course inapplicable with respect to ap¬ 
pellee’s deportabilitv since it was not in effect when he last en¬ 
tered the United States. But it is retroactive in its application 

n 06 Stat 242, 8 U. S. C. A. § 1426 (1952). 

" Sec. 405 (b) : “Except as otherwise specifically provided in title III, 
any petition for naturalization heretofore filed which may be pending at 
the time this Act shall take effect shall be heard and determined in ac¬ 
cordance with the requirements of law in effect when such petition was 
filed.” 66 Stat 280 (1952), 8 TJ. S. C. A. § 1101, note (1952). 

I 
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in so far as it renders permanently ineligible for naturalization 
anyone* who, at the time of the effective date of the Act was 
not a citizen of the United States and who is otherwise subject 
to its provisions. If appellee were to apply for naturalization 
now his petition would have to be considered in light of the law 
presently in force, and consequently he would, in any event, be 
barred from becoming a citizen. That por tion of the judgment 
declaring him not ineligible for cifizensnipTherefore would be 
erroneous, even if all other claims made by appellee were to 
be upheld. 


V. Conclusion 


The District Court had no jurisdiction of this action. If it 
did have jurisdiction, its rulings that appellee was not ineligible 
for citizenship and not subject to deportation are not supported 
by the law or the facts. Therefore, it is respectfully submitted 
that the order of the District Court entering judgment for ap¬ 
pellee be reversed. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 
Assistant United States Attorney. 
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1 United States District Court, District of Columbia 

3134-48 

Einar Rasmussen, 36-03 30th Avenue, Astoria, Long 
Island, New York, plaintiff 

v. 

Tom C. Clark, Attorney General of the United States, 
and Watson B. Miller, Commissioner of Immigration, 
defendants 

Filed July 30, 1948. Harry M. Hull, Clerk. 

Action jor declaratory judgment under 28 U. S. C. A. JjOO and 
for review under the Administrative Procedure Act 5 U. S. 
C. A. 1001 et seq. 

The Plaintiff respectfully alleges: 

1. That this is an action for a declaratory judgment under 
the Declaratory Judgment Act (28 U. S. C. A. 400) and for 
review under the Administrative Procedure Act (5 U. S. C. A. 
1001, et seq.). 

2. That the defendant, Tom C. Clark, is the Attorney Gen¬ 
eral of the United States and is charged with the statutoiy 
duty to determine whether aliens are subject to deportation 
and admissible for permanent residence to the United States. 

3. That the defendant Watson B. Miller is the Commissioner 
of Immigration and Naturalization and is in direct charge of 
the administration of the immigration laws under the Attorney 
General. 

4. That the plaintiff is a native and citizen of Denmark 
who first entered the United States on August 6,1929. 

5. That on or about April 26,1943, plaintiff executed D. S. S. 
Form 301 which was an application for relief from military 
service as a national of a neutral country. Plaintiff was 
thereafter classified IV-A. 


(i) 
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6. That on October 4,1943 plaintiff submitted a request for 
withdrawal of the said D. S. S. Form 301, and requested 

2 induction into the United States Armed Forces. 

7. That thereafter plaintiff’s claim for exemption was 
no longer honored and before the cessation of hostilities with 
enemy powers, he was reclassified I-A, called for induction 
and given a physical examination. 

8. That thereafter plaintiff was rejected as physically unfit 
for military service because of defective vision. 

9. That the plaintiff was made the subject of deportation 
proceedings and on March 30,1944, he was granted permission 
to adjust his status through preexamination and voluntary 
departure. 

10. That plaintiff departed to Canada, obtained a preference 
quota immigration visa and reentered the United States on 
January 16,1946. 

11. That the plaintiff was admitted to the United States 
on January 16,1946 for permanent residence. 

12. That the plaintiff is married to an American citizen and 
is supporting his wife and two native born children. 

13. That plaintiff’s family is completely dependent upon 
him for support, that plaintiff has no criminal record, and has 
behaved as a person of good moral character during his resi¬ 
dence in the United States. 

14. That on or about April 25,1947, deportation proceedings 
were again instituted against plaintiff on the ground that he 
was ineligible to citizenship and therefore inadmissible at the 
time of his entry on January 16,1946. 

15. That the defendant, Watson B. Miller through his agents 
directed on March 31,1948 that plaintiff be granted 90 days in 
which to leave the United States. 

16. That the defendant Tom C. Clark, acting through the 
Board of Immigration Appeals, on June 30,1948, directed that 

plaintiff be deported to Denmark. 

3 17. That the basis for the order of deportation afore¬ 
mentioned was that plaintiff was ineligible for citizen¬ 
ship on the ground that he claimed exemption as a native of a 
neutral country, i. e. Denmark. 
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18. That Denmark was not a neutral country at the time 
plaintiff executed the aforesaid D. S. S. 301. 

19. That at the time the aforesaid order of deportation was 
entered, the Selective Training and Service Act of 1940 includ¬ 
ing Section 3 (a) thereof had ceased to be operative and was 
no longer in force and effect. 

20. That plaintiff’s voluntary submission to induction in 
1943 relieved him of the consequences of his claim for exemp¬ 
tion. 

21. That plaintiff is not barred from citizenship and was ad¬ 
missible for permanent residence to the United States on Janu- 

. ary 16,1946. 

22. That the aforesaid order of deportation is null and void. 

Wherefore, plaintiff prays for judgment declaring: 

(a) That he was not bound by the Form D. S. S. 301 because 
the plaintiff was not a neutral alien. 

(b) that he is not barred from citizenship because Form 
D. S. S. 301 was later during hostilities disregarded both by 
plaintiff and his draft board. 

(c) that plaintiff is no longer barred from citizenship. 

(d) that plaintiff was admissible to the United States for 
permanent residence. 

(e) that the order and warrant of deportation issued by 
defendants is null and void. 

Jack Wasserman, 

Jack Wasserman, 

Attorney for Plaintiff, 

1406 G Street NW., Washington 5, D. C. 

Anita Streep, 

Of Counsel. 


288044—54 - 5 
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4 United States District Court for the District of 

Columbia 

CXvil Action No. 3134r-48 
Einar Rasmussen, plaintiff 
v. 

Tom C. Clark, et al., defendants 
Filed July 13,1949. Harry M. Hull, Clerk. 

Motion to dismiss complaint 

Come now the defendants by their attorney, George Morris 
Fay, United States Attorney, and move to dismiss the com¬ 
plaint in the above entitled cause for the following reasons: 

1. The Court is without jurisdiction over the subject matter. 

2. The Complaint fails to state a claim upon which relief 
may be granted. 

Respectfully submitted. 

} George Morris Fay, 

George Morris Fay, 

United States Attorney. 
Ross O’Donoghue, 

Ross O’Donoghub, 
Assistant United States Attorney. 
Stafford R. Grady, 

Stafford R. Grady, 
Assistant United States Attorney. 
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5 United States District Court of the District of Columbia 

Civil Action No. 3134r-48 

Einar Rasmussen, plaintiff 
v. 

J. Howard McGrath, et al., defendants 
Filed June 29,1951. Harry M. Hull, Clerk. 

Answer 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 


Second Defense 

Specifically answering the numbered paragraphs of the com¬ 
plaint defendants admit, deny and aver as follows: 

1. Defendants are not required to answer paragraph 1 of 
the complaint. 

2. Admitted. 

3. Denied. 

4. 5. Admitted. 

6. Defendants admit the allegations of paragraph 6 of the 
complaint except that they deny that plaintiff requested in¬ 
duction into the Armed Forces. Defendants aver that plain¬ 
tiff indicated his willingness to serve in the Armed Forces of the 
United States. 

7,8, 9,10,11. Admitted. 

12. The allegations of paragraph 12 are admitted except that 
defendants aver that the two native bom children referred to 
therein are plaintiff's stepchildren. 

13. Defendants lack sufficient information upon which to 
form a belief as to the truth or falsity of the allegations of para¬ 
graph 13 of the complaint. 

14,15,16,17. Admitted. 

18. Denied. 
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6 19, 20, 21, 22. The allegations of these paragraphs 

state conclusions of law which defendants are not re¬ 
quired to admit or deny. Insofar as an answer is required the 
allegations are denied. 

Wherefore, defendants demand that the complaint be dis¬ 
missed with costs. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 
Ross O’Donoghue, 

Ross O’Donoghue, 
Assistant United States Attorney. 

L. Clark Ewing, 

L. Clark Ewing, 

Assistant United States Attorney. 

Certificate of Service 

I hereby certify that a copy of the foregoing Answer has 
been mailed to attorneys for plaintiff addressed as follows: 
Jack Wasserman and Irving Jaffee, Esqs., 50113th Street NW., 
Washington, D. C., this 28th day of June 1951. 

L. Clark Ewing, 

L. Clark Ewing, 
Assistant United States Attorney. 

Filed June 29, 1951. Harry M. Hull, Clerk. 
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7 United States District Court for the District of Columbia 

Calendar No. — 

Civil Action No. 3134-48 
Rasmussen, plaintiff 


v . 

McGrath, et al., defendant 
Filed January 26, 1953. Harry M. Hull, Clerk. 

Pretrial 'proceedings 

Statement of Nature of Case: Attached hereto is the pre¬ 
trial statement of plaintiff and also the pretrial statement of 
defts. 

Date: January 26,1953. 

Luther Youngdahl, 

Luther Youngdahl, 

Pretrial Judge. 

8 United States District Court for the District of 

Columbia 

Civil Action No. 3134-48 

Einar Rasmussen, plaintiff 
v. 

James P. McGranery, Attorney General, et al., 

defendants 

Filed January 26, 1953. Harry M. Hull, Clerk. 

Pretrial memorandum 

This is an action for declaratory judgment under 28 U. S. C. 
2201 and for review under the Administrative Procedure Act 
(5 U. S. C. 1009). The plaintiff seeks a judgment declaring 
that he is eligible to citizenship and that a deportation order 
entered by the Attorney General is null and void. 
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Plaintiff, a native and citizen of Denmark, asserts that he 
came to the United States in 1929, that he claimed exemption 
from military service in April, 1943 as a neutral alien, and that 
in October 1943 he submitted to induction and was thereafter 
rejected as physically unfit. Plaintiff is married to an Ameri¬ 
can citizen and is supporting her and two native-born step¬ 
children. In 1946 pursuant to permission granted by the Im¬ 
migration Service in 1944, plaintiff went to Canada, secured 
a permanent immigration visa and was admitted to the United 
States for permanent residence. Thereafter, on April 25,1947, 
deportation proceedings were instituted and deportation or¬ 
dered upon the ground that plaintiff was ineligible to citizen¬ 
ship in 1947 and his visa and his admission to the United States 
'were erroneously granted. Plaintiff contends that he was 
properly granted a visa and admission to the United States, 
that he was and is eligible to citizenship because: (1) He was 
not a neutral alien in 1943 since Denmark was not a neutral 
country; (2) He was misled into filing the claim of exemption 
as a neutral through the mistake of Selective Service officials; 
(3) His eligibility for admission to the United States 
should be determined by the law as it existed in 1944 
9 when preexamination was granted to him; (4) His sub¬ 
sequent reclassification and submission to induction in 
1943 removed any citizenship disability if ever incurred. 

Defendant contends that Denmark was a neutral country, 
that plaintiff has been ineligible to citizenship since 1943 and 
was inadmissible to the United States in 1947. Because of 
this ineligibility, defendant asserts that plaintiff is properly 
subject to deportation and that the deportation order herein is 
valid. 

Counsel stipulate that any official government documents, 
either originals, photostats, carbons or copies may be intro- 
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duced without formal proof subject to objections as to compe¬ 
tency, relevancy or materiality. 

Jack Wasserman, 

Jack Wasserman, 

Attorney for Plaintiff. 
Ross O’Donoghue, 

Ross O’Donoghue, 

Assistant United States Attorney , 

Attorney for Defendant. 

Dated: . 

Luther Youngdahl, 

Pretrial Judge. 

10 In the United States District Court for the District of 

Columbia 

C. A. No. 3134-48 

Einar Rasmussen, plaintiff 
v. 

Herbert Brownell, etc., defendant 

Filed May 18, 1953. Harry M. Hull, Clerk. 

Ruling from the Bench by the Hon. Alexander Holtzoff, Judge 
on motion for Declaratory Judgment . 

Washington, D. C., Thursday, May 14,1968. 

Robert I. Thiel, Official Reporter 

11 The Court. The Court has had considerable hesi¬ 
tancy and reluctance in attempting to determine the 

merits of this litigation, because subsequent to the time when 
it was instituted the Supreme Court held that an action for a 
declaratory judgment will not lie to determine the validity of 
an order of deportation. 

The Court upon reflection, however, determined to keep this 
case and decide it on the merits in view of the fact that after 
it was dismissed in this Court it was remanded by the Court 
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of Appeals for trial. Even though that order of remand was 
made on consent, nevertheless, the Court is inclined to the view 
that it is binding on this Court and constitutes the law of the 
case. 

•This brings us to the real question at issue. The plaintiff 
made a claim for exemption from Selective Service as a citizen 
of a country alleged to be neutral in World War II, namely, 
Denmark. The Selective Service Act permitted citizens of 
neutral countries to make a claim for deferment on the ground 
that they were such citizens. The Selective Service Act pro¬ 
vided, however, that a person who makes such a claim ceases 
to be eligible for naturalization. 

The plaintiff’s deportation has been ordered on the ground 
that by making the foregoing claim he became ineligible to 
citizenship and thereby ineligible to remain in the United 
States as a permanent resident. 

12 It is claimed by the plaintiff that Denmark was not 
in fact a neutral country but for some purposes it was an 
enemy country and for others an allied and associated power, 
thus being in a somewhat anomalous state. 

The Government claims that the Court may not review this 
point in view of the fact that it was not raised before the 
Immigration authorities. 

The pretrial memorandum clearly indicates, however, that 
this issue was raised by the plaintiff at pretrial, that it was 
met by the defendant at pretrial and that no contention was 
made that the issue was not available or open. The Court 
is bound by the pretrial order, and therefore the conclusion 
necessarily follows that this issue is open for decision. 

Ordinarily, the question whether a foreign power is a neutral 
or not is a political question to be determined by the Presi¬ 
dent of the United States or the Secretary of State. In this 
instance, however, the State Department has failed to make 
a determination of this question. In fact, the conclusion 
seems inescapable that the State Department carefully and 
deliberately refrained from making an open declaration on the 
question whether Denmark should be or should not be regarded 
as a neutral. For the purposes of the Trading-With-the- 
Enemy Act Denmark was regarded as an enemy country. 


11 


Since the Executive Branch of the Government has 
.13 not made a formal declaration or a formal decision 
on this question, which may be deemed to be a political 
one, the Court has to decide it as a question of fact, and it 
must do so as it would determine any other fact presented 
to it for decision. 

The parties have stipulated the evidentiary facts on the 
basis of which the Court may make its decision. The Court 
reaches the conclusion, on the basis of the stipulated facts, that 
Denmark was not a neutral country. If it was not a neutral 
country, it necessarily follows that the provision of the Selec¬ 
tive Service Act on which the Government relies for depriving 
the plaintiff of eligibility for citizenship is not applicable. It 
may well have been erroneous for the Selective Service au¬ 
thorities to grant the plaintiff’s claim for exemption as a 
citizen of a neutral country, because he was a citizen of a coun¬ 
try that was not neutral. But, be that as it may, the drastic 
penalty of loss of eligibility for citizenship may not attach 
to the plaintiff’s claim of citizenship in a neutral country and 
to the grant of that claim of exemption, because in fact 
Denmark was not a neutral country. 

In view of these circumstances, the Court will render 
judgment in favor of the plaintiff. You may present pro¬ 
posed findings of fact and conclusions of law, and proposed 
judgment. 
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15 United States District Court for the District of 

Columbia 

Civil Action No. 3134^48 

Einar Rasmussen, plaintiff 
v. 

Herbert Brownell, Attorney General of the United 
States, et al., defendants 

Filed May 21,1953. Harry M. Hull, Clerk. 

Findings of fact and conclusions of law 

This case having come on for trial and the Court having 
heard the testimony adduced by the plaintiff and defendants, 
makes the following Findings of Fact and Conclusions of Law: 

Findings of Fact 

1. The plaintifF is a native and citizen of Denmark, who 
entered the United States on August 6, 1929, illegally. 

2. On or about April 26, 1943, plaintiff executed D. S. S. 
Form 301 which was an application for relief from military 
service as a national of a neutral country, to wit Denmark, and 
claimed such exemption pursuant to the Selective Training 
and Service Act of 1940. 

3. That thereafter on January 16,1946, the plaintiff entered 
the United States in possession of a permanent immigration 
visa issued to him by an American Consul in Canada after he 
had been granted voluntary departure and preexamination by 
the defendants. 

4. That thereafter on June 30,1948, the plaintiff was ordered 
deported by the defendant’s predecessor upon the ground that 
he was ineligible to citizenship at the time he entered the 
United States on January 16, 1946, and that accordingly he 

entered the United States on such date illegally. 

16 5. That at the time the plaintiff executed the afore¬ 
said claim for exemption from military service as a 

neutral alien on April 26, 1943, Denmark was not a neutral 
country. 
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Conclusions of Law 

1. This Court has jurisdiction of this cause pursuant to the 
mandate of the Court of Appeals for the District of Columbia 
Circuit which reversed an order of the United States District 
Court herein dismissing the cause for lack of jurisdiction. 

2. The aforesaid ruling of the Court of Appeals constitutes 
the law of the case herein that jurisdiction exists to determine 
this action for declaratory judgment upon the merits herein* 

3. The plaintiff’s claim for exemption as a neutral alien pur¬ 
suant to the Selective Training and Service Act of 1940 had no- 
force and effect in view of the fact that Denmark, of which; 
he was a citizen, was not a neutral country. 

4. Plaintiff is not ineligible to citizenship upon the ground 
that he claimed exception as a neutral alien and accordingly he 
is not subject to deportation upon the ground that he entered 
the United States on January 16, 1946, illegally. 

Dated: May 21,1953. 

Alexander Holtzoff, 
Alexander Holtzoff, 

United States District Judge . 

No objection as to form: 

Ross O’Donoghue, 

Assistant United States Attorney . 

17 United States District Court for the District of 

Columbia 

Civil Action No. 3134-48 

Einar Rasmussen, plaintiff 
v. 

Herbert Brownell, Attorney General of the United 
States, et al., defendants 

Filed May 21,1953. Harry M. Hull, Clerk. 

Judgment 

The above cause having come on for trial before the Court, 
sitting without a jury, the Court having considered the plead- 
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ings and the evidence adduced and having entered Findings of 
Fact and Conclusions of Law, it is 

Ordered, adjudged and decreed by the Court this 21st day 
of May, 1953, that judgment be and the same hereby is entered 
for the plaintiff, Einar Rasmussen, declaring that he is not 
ineligible for citizenship upon the ground that he claimed ex¬ 
emption as a neutral alien, and not subject to deportation upon 
the ground that he claimed exemption as a neutral alien under 
the Selective Training and Service Act of 1940. 

Alexander Holtzoff, 
Alexander Holtzoff, 

United States District Judge. 

No objection as to form: 

Ross O’Donoghue, 

Assistant United States Attorney. 

18 United States District Court for the District of Columbia 

Civil No. 3134-48 

Einar Rasmussen, plaintiff 

v. 

Herbert Brownell, Attorney General of the United 

States, defendant 

Filed July 20,1953. Harry M. Hull, Clerk. 

Notice of Appeal 

Notice is hereby given this 20th day of July 1953 that 
Herbert Brownell, Attorney General of the United States, 
hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered 
on the 21st day of May 1953 in favor of Einar Rasmussen 
against said Herbert Brownell. 

Leo A. Rover, 

Leo A. Rover, 

Attorney for Defendant, United Stales Attorney. 

To the Clerk of the District Court: Please serve a copy of 
this Notice of Appeal upon Jack Wasserman, Esq., Warner 
Building, Washington, D. C. 




15 


23 In the United States District Court for the 

District of Columbia 

C. A. No. 313^48 

Einar Rasmussen, plaintiff 
v. 

Herbert Brownell, etc., defendant 

Filed December 21,1953. Harry M. Hull, Clerk. 

Washington, D. C., Wednesday, May IS, 195S. 

The above-entitled case came on for hearing on Motion 
forDeclaratory Judgment before the Hon. Alexander Holtzoff, 
Judge, at 2: 30 o’clock, p. m. 

Appearances: On behalf of the plaintiff: Jack Wasserman, 
Esq. On behalf of the defendant: Mr. Ross O’Donoghue, 
Asst. U. S. Atty. 

24 PROCEEDINGS 

The Deputy Clerk. Case of Rasmussen versus McGrath, 
et al. 

Mr. Wasserman. May it please the Court, I would like to 
move to substitute Herbert Brownell as the party defendant 
in this action. 

The Court. It may be done. 

Mr. O’Donoghue. I have no objection. 

The Court. Have you prepared an order? 

Mr. Wasserman. I do have a stipulation with an order that 
I can use. 

The Court. Will you submit your order. Let me dispose 
of this matter first. 

This case is another of the many illustrations of the absurdity 
of having to make orders of substitution every time there is 
a change in a high-ranking government officer. The amount 
of money wasted and filing space gone to waste, I think, is 
ridiculous. Of course, it is not counsel’s fault. 

Mr. O’Donoghue. Your Honor will remember your recom¬ 
mendation, and acting on that recommendation, I wrote a 
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letter that Mr. Rover signed, I believe, the first or second day 
in office, but I am afraid we have received no reply to that as 
yet. 

The Court. I had hoped that perhaps a change in the 
Department of Justice would result in securing more 

25 prompt answers to correspondence, but apparently that 
hasn’t happened as yet. I am still hopeful, however. 

You may proceed, gentlemen. 

Mr. Wassermax. If Your Honor please, before proceeding 
on the merits, it is my understanding that Mr. O’Donoghue 
desires to make a motion to dismiss for lack of jurisdiction, and 
I think orderly procedure would require that he be heard on 
that first. 

The Court. Yes. I will hear Mr. O’Donoghue. 

Mr. O’Doxoghue. May it please the Court, the basis for this 
motion is a rather recent decision of the Supreme Court in 
Heikkila against Barber, which was decided March 9, and is 
reported in 345 U. S. at page 229. The case itself involves an 

attempt to have the Court- 

The Court. I beg your pardon? 

Mr. O’Doxoghue. The complaint itself seeks to have the 
Court review and hold null and void an order of deportation. 
The action is by way of declaratory judgment, and the review 
provisions of the Administrative Procedure Act. 

The Supreme Court said in Heikkila against Barber, at page 
235, with regard to orders of deportation: “Now, as before, 
he may attack a deportation order only by habeas corpus.” 
The Court. That was decided just three or four weeks 
ago? 

26 Mr. O’Doxoghue. Yes, Your Honor—March 16. 

The Court. I had forgotten the name of the case, but 

I remember reading it at the time. 

Mr. O’Doxoghue. Heikkila against Barber. 

The Court. Your point is that the validity of the order of 
deportation may not be tested by an action for declaratory 
judgment, and habeas corpus is therproper remedy? 

Mr. O’Doxoghue. Yes, sir. I believe it is suggested that 
this case is somewhat analogous to those of Perkins against 
Elg, and McGrath against Christensen, which were alluded to 
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by the Supreme Court in the Heikkila case but distinguished 
on the ground that neither of those cases involved an outstand¬ 
ing order of deportation. It must be conceded, I am sure, that 
this case does involve an outstanding order of deportation, and 
under those circumstances, I think the Court must hold itself 
without jurisdiction. 

The Court. The Supreme Court distinguished the Christen¬ 
sen case. I didn’t think the distinction was very strong. They 
just wanted to overrule it. That is what they practically did. 

I always had the feeling that the Christensen case was not 
correct and would be overruled some day, because if the Chris¬ 
tensen case is right, then we would be trying all deportation 
cases from every district in the United States right here in 
this district. We would probably need a half dozen more 
judges. 

27 Mr. O’Donoghue. I believe Your Honor is entirely 
correct when he says that this case overruled McGrath 
against Christensen, but it is one of those situations where the 
Supreme Court does not like to say so flatly quite yet. 

The Court. That has always been so, since the beginning of 
the Republic, no matter what the personnel of the Supreme 
Court has been. They always prefer to distinguish cases 
rather than to overrule them, even though very frequently in¬ 
tellectual integrity would have led them to overrule the case. 
I don’t think people ought to be ashamed when they reverse 
themselves. 

What do you have to say about this, Mr. Wasserman? 

Mr. Wasserman. I have two answers, Your Honor, and my 
first answer I think is the best one. 

The Court. Always give your strong point first. 

Mr. Wasserman. That is this: I don’t know whether it 
was two years ago or four years ago—this action was started 
in 1948—Mr. O’Donoghue came into court and moved to dis¬ 
miss for lack of jurisdiction, and I believe it came on to be 
heard before Judge Letts, and Judge Letts granted that mo¬ 
tion. And I appealed to the Court of Appeals, and the Court 
of Appeals on confession of error by the Government ruled that 
on the basis of Christensen against McGrath there was 
jurisdiction. 
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Now I say to your Honor that is the law of the case. 

28 The Court of Appeals may change its mind, but I don’t 
think a District Court judge can disagree at this point, 

in this stage of the proceeding, with the Court of Appeals. 

Just to cement it a little further, I do have cases where the 
Supreme Court has held that the doctrine of res judicata ap¬ 
plies to jurisdiction. I will cite them to Your Honor if Your 
Honor wants to hear them. 

The Court. Mr. Wasserman, this Court would be in a rather 
peculiar position if it heard the case, and if it had occasion— 
and no matter which way decided, if it decided the case against 
you, you could appeal on the ground of lack of jurisdiction, so 
you wouldn’t have any res judicata against you, and then you 
could bring habeas corpus in the district in which this plaintiff 
is restrained of his liberty. 

If I decide it in your favor then Mr. O’Donoghue would or 
should appeal, unless the Government becomes convinced that 
I was right on the merits, and then the Court of Appeals would 
probably say, “Well, we were wrong in holding that jurisdiction 
is in the District Court, and under the authority of the recent 
Supreme Court decision we reverse.” So that would be love’s 
labor lost. 

Mr. Wasserman. I think Your Honor is absolutely correct, 
but I think the awkward position we are in is by reason of the 
doctrine of the law of the case, and the Court of Appeals— 

The Court. In this jurisdiction the doctrine of law of 

29 the case isn’t applied as rigidly as it is in some juris¬ 
dictions. For example, it is the rule in this jurisdiction 

that a decision of one District Judge on an interlocutory mo¬ 
tion does not make the law of the case. The Court of Appeals 
has held that. 

Of course, here the situation is a little different. You have 
a decision of the Court of Appeals. 

Mr. Wasserman. On this very issue. 

The Court. But it was on confession of error. 

Mr. Wasserman. Yes, but the Court of Appeals does not 
need to accept a confession of error even as the Supreme Court 
has said it doesn’t need to accept a confession of error. 




The Court. It accepts them. 

Mr. Wasserman. It accepts them, but in the Mandoli case, 
as Your Honor well knows, the Government confessed error 
and waived oral argument, but nevertheless the Court set it 
down. 

The Court. What do you gain by trying this case? Of 
course, if you lose, you have lost nothing, because you could 
still go, still have resort to habeas corpus, but if you win, your 
victory would be elusive, wouldn’t it? 

Mr. Wasserman. No, I don’t think it would be. Frankly, 
I think on the merits Your Honor is going to find that there is 
really no question of fact on the merits, it is going to 

30 be a question of law. I think on the merits it is clear 
there should be recovery. Here is a case that has been 

pending since 1948. I would be less than frank if I didn’t tell 
Your Honor that if this is thrown out on lack of jurisdiction, 
I would re-file a declaratory judgment action in this case within 
the next few days, because the question of whether or not what 
the Supreme Court decided was that under the 1917 Immigra¬ 
tion Act you couldn’t bring declaratory judgment. I refer 
Your Honor to footnote 4 of the Heikkila case. 

I might say that this issue as to whether or not you can bring 
declaratory judgment after December 24, 1952, when the 
McCarran-Walter Act went into effect, is now before our Court 
of Appeals in the Rubinstein case, and as Your Honor knows, 
that decision may come down any day now. 

The Court. I don’t know that, that it may come down any 
day. That is one thing I admit I don’t know. 

Mr. Wasserman. Be it as it may, that case has been argued 
and is pending before the Court of Appeals. I will say that 
Mr. O’Donoghue and I do feel that it will come down real soon. 

The Court. There is another point about actions for declara¬ 
tory judgment. Unlike other forms of action, the District 
Court has discretion whether or not to entertain an action 
for a declaratory judgment. That is a well-settled 

31 rule of law as to actions for declaratory judgments. 

Now, then, would I not be acting improvidently if I 
entertained such an action in this case? 
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Mr. Wasserman. I would like to respectfully say to the 
Court that I think in my judgment Your Honor would be act¬ 
ing improvidently if you did not entertain jurisdiction. 

The Court. Why? What is the peculiar equity here? 

Mr. Wasserman. I have read the cases on discretion and 
declaratory judgment, and I don’t have all the cases with me 
at the moment, but I do have them in the office. It is a judi¬ 
cial discretion, and there must be some reason for refusing to 
entertain jurisdiction, as I read the cases, including the Su¬ 
preme Court case, on the subject. 

Here you have a case in which jurisdiction was declined by 
the District Court, and the Court of Appeals reversed. The 
issue here is the same as the Christensen case. 

The Court. You have answered that question. I do want 
to know this: Is the plaintiff detained at an immigration 
station? 

Mr. Wasserman. No, the plaintiff is right here in court, 
Your Honor. 

The Court. Is he on bond? 

Mr. Wasserman. Yes, he is on bond, Your Honor. 

The Court. From where? 

Mr. Wasserman. He resides in New York with his 
wife. 

32 The Court. Is he on bond from Ellis Island, then? 

Mr. Wasserman. I don’t think he was ever detained. 
They merely served him with a warrant of arrest, and then 
released him. 

The Court. WTiy is he being deported? What is the basis 
of the deportation? 

Mr. Wasserman. I would like to go into the facts. 

The Court. I want to get a little preliminary information. 

Mr. Wasserman. The basis of the deportation is solely 
that at the time he last entered the United States with proper 
documents in 1948 that he was ineligible to citizenship. It is 
that status question. 

The Court. Ineligible on what ground? 

Mr. Wasserman. On the ground that he claimed exemption 
as a neutral alien. He is a native of Denmark, and one of 
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the issues is, was Denmark a neutral country. Now, the other 
issue is this: This man went to the draft board, and I have- 

The Court. I just wanted to get the general idea. It is a 
question of citizenship, in other words? 

Mr. Wasserman. Yes, sir. And like Christensen, that is 
status. 

The Court. How big is the bond that he has given? 

Mr. Wasserman. Five hundred dollars, Your Honor. 

I do want to tell Your Honor about my second ground. 

33 In the Heikkila case- 

The Court. Tell me what the ground is without giv¬ 
ing me a long explanation. 

Mr. ^Wasserman. That status is involved. That said eligi¬ 
bility for citizenship involves a status question, and where a 
status question is involved, you can bring declaratory judg¬ 
ment. Heikkila distinguished on that. There are those two 
bases on jurisdiction, one, that is the law of the case, and, two, 
that status is involved. 

The Court. What is the name of the Supreme Court case? 

Mr. Wasserman. I have the full text here, Your Honor. 

The Court. I’d rather have it in big print. 

Mr. O’Donoghue, I am rather impressed by the point that I 
am not a free agent any more in view of the reversal by the 
Court of Appeals of the order of Judge Letts which granted 
the motion to dismiss. 

Mr. O’Donoghue. Well, that, of course, was by stipulation. 
In a large number of cases that were pending there the Court 
merely approved their return- 

The Court. That was by stipulation? 

Mr. O’Donoghue. Yes, sir. 

The Court. Confession of error? 

Mr. O’Donoghue. I think it was stipulation. I don’t think 
it was in the form of confession of error after the decision in 
Christensen. 

34 The Court. The mandate is here. 

Mr. O’Donoghue. I think perhaps it was only on 
that stipulation which you have immediately before you there. 
This, as you see, is in the caption, one of a large number of 
cases in which that was done. 
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The Court. I was hoping that I would find either a stipula¬ 
tion or the mandate of the Supreme Court in the jacket. I 
don’t see it. 

Mr. O’Donoghue. I think that’s why, because there is no 
order that I know of of the Court of Appeals in the jacket, 
that it was merely by stipulation that they were returned here. 

The Court. The stipulation would be in the file, would it 
not? 

Mr. O’Donoghue. It should be there. I thought that long- 
captioned thing was the first portion of the stipulation. 

The Court. That’s a notice of appeal, notice of appeal en¬ 
titled in a whole series cf cases. I have never seen that done 
before. 

Mr. O’Donoghue. Mr. Wasserman has a monopoly on that 
type of case, so he took them up together and down again 
together. 

Mr. Wasserman. If Your Honor please, what happened, a 
whole group of cases were consolidated for the purposes of 
appeal, and the chances are that the mandate is in one 
35 of the consolidated cases. 

The Court. Assuming it was by stipulation, still there 
was action by the Court of Appeals, wasn’t there? 

Mr. O’Donoghue. I don’t think it was any real determina¬ 
tion of jurisdiction, Your Honor, and I don’t think that we 
can confer jurisdiction on the Court by any agreement of 
parties, and again I think the question may be raised at any 
time. The question is constant throughout the case. 

The Court. The Christensen case is distinguished in the 
opinion of Justice Clark by calling attention to the fact that 
the Christensen case did not involve an outstanding deporta¬ 
tion order. The instant case does involve an outstanding de¬ 
portation order, does it not? 

Mr. O’Donoghue. Yes, that is the important distinction, it 
seems to me, that the Supreme Court relied on. 

The Court. Then there is another distinction mentioned by 
Mr. Justice Clark. Christensen’s ineligibility for naturaliza¬ 
tion was set up in contesting the Attorney General’s refusal to 
suspend deportation. Appellant’s status as an alien is not 
disputed. 
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Well, that is a second distinction attempted to be drawn by 
the Supreme Court against the Christensen case. 

Mr. O’Donoghue. Yes, I think that is so. 

The Court. Here the status is in dispute, according to what 
Mr. Wasserman said. 

36 Mr. O’Donoghue. I don’t think the status is in dis¬ 
pute. There is no question but that this plaintiff is 

an alien. The question is whether or not he is eligible for 
citizenship. 

The Court. His status as an alien is not disputed. 

Mr. O’Donoghue. I suggest, Your Honor, that for the pur¬ 
pose of saving time that this should be dismissed so that he can 
immediately proceed by habeas corpus in New York and have 
the thing ultimately disposed of. 

The Court. I would like to ask Mr. Wasserman a question 
which requires a very frank answer. However, if you prefer 
not to answer it, I will be very glad not to press the question. 

My question is this: In view of the Supreme Court deci¬ 
sion in the Heikkila case, why don’t you proceed by habeas 
corpus in the Southern District of New York? You must 
have some reason for not doing it, some strategic reason. 

Mr. Wasserman. No. there is no strategic reason, Your 
Honor. As a matter of fact, just before I left my office I was 
preparing a writ of habeas corpus. I go to New York quit© 
frequently to argue writs there. 

Here is a man who is happily married, and in order to bring 
on a writ I must first wait until he is taken into custody. 

The Court. You could surrender him for five minutes and 
during the five minutes you can get the habeas corpus 

37 writ. 

Mr. Wasserman. Generally it doesn’t work out that 
way in New York. It does work out that way here in the Dis¬ 
trict of Columbia. As a matter of fact, that is exactly what 
happened in the Soong case. Mr. Soong was surrendered to 
the marshal for about five minutes, and then the case came 
on to be heard before Your Honor. But in New York gen¬ 
erally they don’t take a man into custody and they won’t take 
him into custody until they are ready to deport him, and then 
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they won’t release him from Ellis Island. The result is that 
he is detained and he is detained more than for five minutes. 

You are dealing with a very large office there, and that’s 
the way the thing works out practically. And very often the 
average case that I have where a writ is brought on the man, 
the man is in detention a good two weeks. It is because of that 
that we dislike bringing writs of habeas corpus in New York. 

Of course, I personally have a reason of my own. I prefer 
to argue cases here in the District of Columbia. 

The Court. I wonder if you are right. I have sat in motions 
court in New York and I have signed writs of habeas corpus 
the same day, within five or ten minutes after they were pre¬ 
sented to me. I don’t know why there should be a two week’s 
delay. 

Mr. Wasserman. If Your Honor please, what hap- 
38 pens—Your Honor signs the writ, but there is a rule 

in New York—I think it is rule 29 of the local rules— 
which provides—and it is the only district that has that rule— 
that the court cannot release the individual pending hearing on 
the writ. So that while Your Honor can sign a writ, whereas, 
if you would sign a writ here in the District of Columbia Your 
Honor would have authority to release the man on bail pend¬ 
ing the hearing on the writ, but in New York the judges are 
specifically precluded from releasing him pending the hearing 
on the writ. Then the office in New York has to get the file 
from Washington. 

The Court. Getting a file from Washington to the district 
naturalization and immigration office in New York is a her¬ 
culean task. I remember having to continue writs of habeas 
corpus for two weeks in order to enable the district attorney 
to procure the file from Washington. It wasn’t the district 
attorney’s responsibility, but the Immigration Service files 
are—they have such a complicated filing system. No doubt it 
is a very good one, because complicated systems are supposed 
to be good, probably installed by some efficiency expert years 
ago, but it took two weeks to get a file out and sent up 
to New York. There is no doubt about that. I can see your 
difficulties. 
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Mr. O’Donoghue. I have the file of the Immigration 
Service. I can make sure that it wouldn’t be returned 

39 to its pigeonhole and that it would be available much 
more quickly than that. 

The Court. You are confronting me, gentlemen, with a sort 
of dilemna. I am not going to permit myself to be impaled 
upon it. I am going to hear this case. Of course, if there was 
no order of the Court of Appeals remanding this case, I would 
refuse to hear it, and I would grant Mr. O’Donoghue’s motion, 
because I think these attempted distinctions made in the 
Christensen case are attempts at rationalization rather than 
real distinctions. 

However, I am an old-fashioned lawyer, and I believe in the 
doctrine of res judicata, and I think that the order of the Court 
of Appeals is more or less res judicata even though it is on 
consent. 

I never understood that although there are expressions in 
the books to the contrary, I never understood that a consent 
judgment was not res judicata. This is a very close situation, 
and we might as well hear it. 

I did want to know why you preferred to pursue this remedy. 
I think you have a sound reason for doing so, although perhaps 
not a good legal reason. 

You may proceed. 

Mr. Wasserman. If Your Honor please, I would like to 
acquaint Your Honor briefly with the facts. I think they are 
primarily undisputed. 

40 This case concerns a native and citizen of Denmark. 
He originally came to the United States illegally in 1929, 

and he has been here ever since, with the exception of one 
visit to Canada, which I shall tell Your Honor about. 

The difficulty in the case stems from the fact that on April 
26, 1943, he went to the draft board. He had registered under 
the Selective Service Act, and he told his draft board, and this 
is borne out by documentary evidence which I have to present 
to Your Honor—he went to his draft board and he said, “I 
am an alien illegally in the United States; if I can become a 
citizen, I want to go into the Army, if I can’t become a citizen, 
I don’t want to go into the Army.” 
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The local draft board wrote to the New York City head¬ 
quarters and the answer came back that because he was an alien 
illegally in the United States he could not become a citizen 
by getting into the Army. 

A few months later, October of 1943, when the war was 
still raging, before the battle of the bulge, he discovered that 
he could become a citizen by going into the Army. I might 
remind Your Honor that the law was that if he entered the 
United States illegally but served overseas, he could become 
a citizen of the United States. I think you wdll find that in 
8 U. S. C. 1001. 

So that a few months later, in October of ’43, he 

41 requested induction. He submitted to a physical ex¬ 
amination. He was rejected because of his eyes. 

Thereafter, the case came before the Board of Immigration 
Appeals, and they granted him in March of 1944 voluntary 
departure. Finding that he could enter the United States 
legally, he went up in 1946 to the American consul in Canada. 
He secured a visa. They permitted him to come in lawfully 
for permanent residence, in 1946. Then he married, and he 
married an American citizen. 

Then in 1947 they said, “We made a mistake, you entered 
the United States illegally, the visa which was issued to you 
was improperly issued to you; you last entered the United 
States illegally, because at the time you came in you were 
ineligible to American citizenship.” 

I might say, in fairness, that a law had been enacted in 
October of 1945, making aliens who were ineligible to citizen¬ 
ship inadmissible to the United States. He had the order 
authorizing him to get his visa in ’44. Then the intervening 
law came in ’45. He went up in ’46 and came back. 

The Court. You mean he got permission in ’44 and waited 
until 1946 to go? 

Mr. Wassermax. He didn’t wait, Your Honor. You are 
granted voluntary departure and pre-examination, and then 
you must await a call to come down and be pre-ex- 

42 amined in New York by the district director there, after 
there are FBI clearances. 
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In the meantime, you file your documents with Canada, 
and you must wait until you are invited through appointment 
to come up to Canada. 

It is my contention that on three grounds he is eligible 
to American citizenship, and therefore, that this order is null 
and void. The first ground is that the law says that it is only 
in the case of a neutral alien who claims exemption from the 
draft that this penalty, this bar of ineligibility to citizenship 
attaches, and Denmark was not a neutral country. 

The Court. That is rather startling. 

Mr. Wasserman. No, I don’t think it is startling. 

The Court. You say Denmark was not a neutral country? 

Mr. Wasserman. That is correct, Your Honor. I have in 
my possession a communication signed by the State Depart¬ 
ment. It is addressed to a Congressman. I am not introduc¬ 
ing it because it is addressed to a Congressman, but it contains 
all the facts. It will reveal that the State Department made 
no determination, whatsoever, as to whether or not Denmark 
was a neutral country. 

The Court. It seems to me that whether a country is a 
neutral country or not is a political question rather than a 
judicial question, is it not? 

Mr. Wasserman. It is a political question where the 
43 executive branch charged with the duty—the State De¬ 
partment—has made a determination. We have a case 
in the Court of Appeals here—Latvian State Cargo and Passen¬ 
ger Steamship Line against McGrath, No. 10131, decided Feb¬ 
ruary 23,1951. And it points out that where the State Depart¬ 
ment has not made a determination, the conduct of foreign 
affairs is, of course, a function of the executive branch of the 
Government. 

The Court. Without reading a long quotation. 

Mr. Wasserman. It merely says that where the State De¬ 
partment has made no determination, then the court may step 
in, that normally, where the State Department has made it, 
the court may not. 

The Court. Go on to your next point. You claim that 
Denmark was a belligerent in the last war? 
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Mr. Wasserman. Denmark was invaded by the Nazis, it was 
occupied by the Nazis. It was considered a member of the 
United Nations by military government laws, and I have a copy 
of it. It had a government in exile. 

The Court. All I want to get is your contention. I will let 
you put in your evidence. 

Mr. Wasserman. I think it was an ally. 

The Court. What are your other two questions? 

Mr. Wasserman. The other thing is the issue of mistake. 

He was mis-advised by his draft board, and I have that 

44 in writing, and I will show Your Honor the cases, in- < 

eluding the Moser case, that where an individual relies 

on a government agency and in reliance upon mis-information 
follows a course of action, that that will not be held to his 
detriment. 

The Court. That should be the law, but I don’t think it is. 

Mr. Wasserman. I am willing to demonstrate that there is 
a tendency to make that the law. 

The Court. You will have willing ears. 

Mr. Wasserman. My third point, Your Honor, is that 
within a very short time while hostilities were still raging in 
1943, he corrected his mistake by going to the draft board and 
asking that he be permitted to join up. And there is a case 
exactly in point, Petition of Aljouny, 77 Fed. Sup. 327, which 
involved both of the issues presented here, Your Honor. 

The Court. Where was that decided? 

Mr. Wasserman. It was decided in the District Court in 
Michigan. There the draft board had held that Palestine was 
a neutral country, and this individual claimed exemption as a 
neutral, to wit, a citizen or native of Palestine, and thereafter 
volunteered, and he was rejected because of physical disability. 

The Court. Palestine was a British protectorate until the 
State of Israeli was formed. 

Mr. W! asserman . That is correct, and that is why the 

45 court said that Selective Service was wrong in accepting 
his application, that Palestine was not a neutral country, 

and it pointed out that the law does not thrive on capricious 
distinctions, that is this man had been accepted by the Army, 
it is clear he would be eligible. 
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The Court. Did the case go up to the Court of Appeals? 

Mr. Wasserman. No, that case was never taken up. 

The Court. Anything further? 

Mr. Wasserman. That is the sum and substance on the 
merits. 

The Court. Mr. O’Donoghue? 

Mr. O’Donoghue. May it please the Court, our position 
is that this man, although registered for the draft, filed this 
so-called form DSS 301, which was the application of an alien 
of a neutral country, to be relieved of the requirements of 
military service during the war, with the full knowledge that 
by signing that, he was thus debarred from citizenship in the 
United States, that he did do that, that he represented in that 
application that Denmark was a neutral country, which in 
fact it was, and therefore he is barred from citizenship in the 
United States, and accordingly, the Immigration Service is 
correct in ordering him deported. 

As to the other point, as far as my information is concerned, 
his idea there, according to him, was that if he thought by 
serving in the Army it would do him any good in 
46 becoming an American citizen, he was willing to do it, 
but if it wouldn’t, even though his country had been 
invaded and this country was in the throes of war, neverthe¬ 
less, if it would not aid him personally, he was going to do 
nothing. 

The Court. I think his attitude was entirely proper. He 
said, “Yes, I will fight for this country, but I want this country 
to be willing to accept me as a citizen. I am not going to fight 
for it if this country is going to cast me off after the war is 
over.” I think that is an entirely moral attitude. 

Mr. O’Donoghue. He was not willing to fight for either his 
own country or this country without driving such a bargain. 

The Court. What is the position of the Government as to 
whether Denmark was a neutral country or not? Isn’t that 
the crux of this question? 

Mr. O’Donoghue. I don’t believe it is, Your Honor, for this 
reason, that that question was never raised before any of the 
hearings of the Immigration Service. 

The Court. That doesn’t make any difference. 
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Mr. O’Donoghue. That this man claimed, and there was in 
evidence the fact that he claimed the neutrality of Denmark, 
that the neutrality of Denmark was accepted as a fact at that 
time, and that is what resulted in his order of deporta¬ 
tion. 

47 The Court. I know, but if that ruling was mistaken, 
erroneous, why, then, of course it has no effect. In 

other words, the question is, was Denmark in fact a neutral 
country? Suppose, to take an extreme case, a man came to the 
board and said, “I am a British subject, and I contend that 
Great Britain is a neutral country, and I claim exemption on 
that ground.” And suppose some incompetent draft board 
clerk in a moment of admiration or thoughtlessness accepted 
that; would you say that that would make the person ineligible 
for citizenship? 

Mr. O’Donoghue. Yes. 

The Court. You wouldn’t, would you? 

Mr. O’Donoghue. Yes, I would. For this reason, Your 
Honor, that the law does not say, as Mr. Wasserman suggests 
it does, that if he is in fact a citizen or subject of a neutral 
country, and then files this form, he shall be barred from citi¬ 
zenship. It only says that a citizen the subject of a neutral 
country shall be relieved of liability for training and service. 

The Court. In other words, the board must decide whether 
the country is in fact a neutral country? 

Mr. O’Donoghue. Yes, in order to determine whether or 
not he shall be accepted, whether his application for relief 
from service shall be accepted. In other words, if he came 
in and said, “I am a citizen of Great Britain, and I wish 

48 to be relieved from service because that is a neutral 
country,” they would say, “Oh, no, it isn’t a neutral 

country, it is a belligerent, you must serve.” 

But the point is that the board has nothing to do with 
whether or not he is in fact a subject of a neutral country. 
The bar is, any person who makes such application shall there¬ 
after be debarred from becoming a citizen of the United States. 

The Court. But any person who makes what application? 
Any person who is a citizen or subject of a neutral state? 
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Mr. O’Donoghue. Any citizen or subject shall be relieved if 
he makes it, but that doesn’t say that any person who makes 
it, whether or not he is in fact a subject of a neutral- 

The Court. I think, in the light of reason, I have to construe 
it as meaning if a person is in fact a citizen or subject of a neu¬ 
tral country and makes such an application and is relieved from 
service on the basis thereof, he is ineligible for citizenship. 

Mr. O’Donoghue. I thing that would be wrong, Your 
Honor, for this reason, that what Congress was interested in 
was finding out the attitude of people, their attachment dur¬ 
ing times of dire stress, toward this country. If they were not 
interested in supporting it and serving it and defending it, then 
that type of person they were not interested in having as 
citizens. 

49 The Court. No, that wasn’t the purpose. Under in¬ 
ternational law no country has any right to draft into 
its army a citizen or subject of a foreign state. When it came 
to citizens and subjects of our allies, the allied countries waived 
that. They didn’t waive it in the first World War, but they 
waived it in the second World War. When it came to citizens 
and subjects of countries who were our enemies, we wouldn’t 
want those people in the army. The big problem was, persons 
who were subjects or citizens of a neutral country. So we said, 
very well, under international law, if you are a Swiss, for 
example, we have to exempt you from service, but if you are 
going to make that claim, we won’t let you become a citizen 
of the United States. 

Mr. O’Donoghue. Exactly so, because of your attitude to¬ 
ward this country. It wasn’t necessary otherwise, because if 
they could not be drafted, then it was not necessary to have any 
such language as this. 

The Court. I think I have heard enough so far as this point 
is concerned. I am not deciding it on opening statements. I 
have got your position. I wanted to get the position of the 
respective parties. 

What do you say about the visa? 

Mr. O’Donoghue. Let me just say a further point along the 
same line. You asked what about the neutrality of Denmark. 
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I was trying to show you until now that I didn’t think 

50 it was significant. 

The Court. I think it is. You had better be pre¬ 
pared to meet that issue. I don’t know how our government 
regarded Denmark, but I want you to show it. 

Mr. O’Donoghue. I don’t believe there has ever been any 
political determination of the matter, but actually I don’t be¬ 
lieve there is any showing whatsoever, any reason to believe 
that it was belligerent. It never declared war on Germany nor 
did Germany ever declare war on it. It was, as Your Honor 
will remember, suddenly occupied one morning. 

The Court. It was in the same position as Holland and Nor¬ 
way, wasn’t it? 

Mr. O’Donoghue. No, it was in a different position from 
them because they had governments abroad which then de¬ 
clared war on Germany, and those governments were recog¬ 
nized by the United States, and the belligerency was recog¬ 
nized, but that was not true of Denmark. , Their government 
remained in the country and continued to operate during the 
entire war. 

The Court. I think that you could probably get a formal 
communication from the State Department on this subject. 
Of course, Mr. Wasserman, I believe, claims he has a letter 
from the State Department to a member of Congress to the 
effect that it was neutral. 

Mr. Wasserman - . No, it goes into the whole situation. 

51 The Court. What is the conclusion? 

Mr. Wasserman. It comes to no conclusion. It 
points out that it was invaded. 

The Court. Of course, I wouldn’t accept a communication 
from a government department to a member of Congress in 
evidence. It should be a communication from the Secretary of 
State to the Attorney General. That I would accept as a 
formal determination on a political matter, if they are willing 
to give such a statement. 

Mr. O’Donoghue. I will see if I can obtain it. 

The Court. Otherwise, I will take evidence on the question 
of neutrality. I will have to make a finding of fact. You could 
probably stipulate the facts. 
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What about the visa? 

Mr. O’Donoghue. What is the question with regard to that? 

The Court. Perhaps I misinterpreted Mr. Wasserman’s 
other point, but I thought his other point was that the Immi¬ 
gration Service in 1944 cleared up the status by allowing him 
to come in for permanent residence and granting him a visa to 
come back from Canada. 

Mr. O’Donoghue. I don’t know that that has any bearing 
on his citizenship. It allowed him to enter, perhaps. 

The Court. If they allowed him to enter, then he is not 
here illegally. That is the point. And if he is not 

52 here illegally, he would be eligible for citizenship, would 
he not? The only reason he is ineligible for citizen¬ 
ship— 

Mr. O’Donoghue. They say it relates back to his first entry 
into this country, which was admittedly, illegal. 

The Court. As I understand Mr. Wasserman’s point, it is 
this: A person who is not eligible for citizenship cannot re¬ 
ceive a visa. This man did receive a visa to enter the United 
States, subsequent to receiving this exemption as a neutral; 
that therefore he is in this country legally and is eligible for 
citizenship. 

What is the Government’s view as to that? 

Mr. O’Donoghue. That if he was admitted at that time, he 
was improperly admitted. 

The Court. Yes. I assume this is what you would con¬ 
tend, but have you a right to contend that? Here is the United 
States Government which admitted him, and under this rather 
foolish pre-examination procedure, by requiring a person to go 
up to Montreal, stay there a while, and come back again. But 
that creates a legal status as an alien admitted to permanent 
residence. 

Mr. O’Donoghue. The question is whether or not that, of 
course, can defeat this execution of the DSS-301. 

The Court. That is the point you will have to meet. 

Mr. O’Donoghue. If it can, he would be all right. I don’t 
think that merely granting him the visa operates to 

53 defeat the effect that Congress gave to it. I think it is 
simply that. 
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The Court. Now, gentlemen, it seems to me that there isn’t 
any factual difference between you, is there? Couldn’t all the 
facts be stipulated? 

Mr. Wasserman. I think they can, Your Honor. 

I would like to say one thing. Your Honor indicated that 
you would be inclined not to permit this letter to a Congress¬ 
man. 

The Court. I wouldn’t admit correspondence between a 
head of a department and a member of Congress. 

Mr. Wasserman. If Your Honor please, I would like to be 
heard one moment on that. We have stipulated in our pretrial 
memorandum that any official government documents, either 
originals or photostats, might be introduced in evidence. I was 
under the impression that there would be no objection to the 
introduction. 

The Court. If there is no objection, I will allow it, of course. 

Mr. Wasserman. I do think it describes the factual situa¬ 
tion. 

Mr. O’Donoghue. If it doesn’t reach a conclusion, it is of 
very little- 

The Court. Perhaps you could telephone the State Depart¬ 
ment this afternoon to determine if they ever reached a 
54 conclusion on that point or as to whether they are will¬ 
ing to reach it. If they haven’t, I will have to decide 
the fact, I suppose, although it is primarily a political issue, not 
a judicial issue. I think it is the kind of political issue that 
the executive must determine. 

It seems to me, gentlemen, you can stipulate most of these 
facts. I am going to suggest this to you. See if, over night, 
you can work out a stipulation, either oral or the stipulation 
could be read into the record, or a written stipulation—that 
is immaterial to the Court. It may be, then, that there will be 
no factual issue on which to take testimony, or at least you 
could work out such a stipulation as will leave a very narrow 
issue to be tried. 

Are you willing to try to do that, gentlemen? Do you think 
that is a practicable thing to endeavor to do? 

Mr. Wasserman. I think it is, Your Honor. 

The Court. Do you think so, Mr. O’Donoghue? 
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Mr. O’Donoghue. I was just thinking a moment, Your 
Honor. 

The Court. Then I think you could argue this matter on 
admitted facts. 

Mr. O’Donoghue. I believe it can be done. I was consider¬ 
ing the possibility of cross examination on the purpose of 
filing this form and the circumstances under which it was with¬ 
drawn, and so forth, but I don’t think that would be of 
55 much importance. 

The Court. Suppose you try to work out a stipulat¬ 
ion of facts over night. 

Mr. Wasserman. That is satisfactory to me, Your Honor. 

(Thereupon, at 3:40 o’clock, p. m., the instant hearing was 
suspended until the following day.) 

Reporter’s Certificate 

Certified to be the official transcript of proceedings indicated 
in Rasmussen v. Brownell, C. A. No. 3134-48, Wednesday, May 
13, 1953. 

Robert I. Thiel, 

Official Reporter. 

23 In the United States District Court for the District 

of Columbia 

C. A. No. 3134-48 

Einar Rasmussen, plaintiff 
v. 

Herbert Brownell, etc., defendant 

Filed August 25,1953. Harry M. Hull, Clerk. 

Washington, D. C., Thursday, May 14 , 1953. 

The above-entitled case came on for hearing on Motion for 
Declaratory Judgment before the Hon. Alexander Holtzoff, 
Judge, at 11:30 o’clock, a. m. 

Appearances: On behalf of the plaintiff: Jack Wasserman, 
Esq. On behalf of the defendant: Mr. Ross O’Donoghue, Asst. 
U.S.Atty. 



36 


24 PROCEEDINGS 

The Court. You may proceed, gentlemen. 

Mr. Wassekman. I have ascertained the following facts with 
regard to Denmark, and I think either we can stipulate as to 
them or the Court may even take judicial notice of them. 
They are facts of history. 

On April 9, 1940, the German Army invaded and occupied 
Denmark. On the same day King Christian of Denmark asked 
the public to accept this occupation as a fait accompli. 

A day later Executive Order 8389, 5 Federal Register, 1,400, 
Denmark was listed as an enemy country for the purposes of 
the Trading With the Enemy Act. 

There is a court case on the subject which says that Den¬ 
mark was an enemy country because it was occupied. 

The Court. "What is the case? 

Mr. Wasserman. 52 Fed. Supp. 56 at page 59, and it was 
affirmed on other grounds in 144 Fed. 2nd, 921. 

The Court. "What Circuit or District is it? 

Mr. Wasserman. That was in Massachusetts, the First 
Circuit. 

The Court. 144 Fed. 2nd, what page? 

Mr. Wasserman. 921. 

The Court. Do you recall, or have you noticed who was the 
judge? 

Mr. Wasserman. It was Judge Healey—that is my 

25 recollection of his name. 

Between July and December of 1940 the British 
bombed Danish soil. On April 12, 1940, Great Britain seized 
Danish ships as enemy property. 

I might say to Your Honor I have references to the New 
York times on this subject, among other things. 

The Court. Newspapers are not good evidence, but if these 
facts are notorious, the Court can take judicial notice of them. 

Mr. Wasserman. I think they are, Your Honor. 

On April 10, 1941, the President of the United States an¬ 
nounced that the United States was taking possession of Green¬ 
land pursuant to an agreement reached with the Danish min¬ 
ister—I think it was Danish Minister Kaufman—in Washing¬ 
ton. And thereafter, or about the same occasion, the President 
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or the State Department issued a release to the effect that 
Denmark was not a free country and it was acting under 
duress—the country itself. I have the exact quotation. 

The Coubt. A release is nothing but a statement to the press, 
just a fancy term for a statement to the press. 

Mr. Wasserman. That is correct. 

Then finally two more points: The United States military 
government—the office of Military Government for Ger¬ 
many—and this is contained in Title 23, and this is 

26 dated July 30, 1946, contains the following statement: 

“Law Number Three, Amended; definition of United 
Nations: The expression, ‘United Nations/ as used in proclar 
mations, laws, ordinances, notices and orders of the military 
government shall in the absence of indication to the contrary 
mean nations which are signatories of the United Nations dec¬ 
laration dated January 1, 1942, and nations associated with 
them in this war, including”—and then it has a list of some 

fifty-one countries, including No. 14, Denmark. 

Hinally, in May of 1945 Denmark was liberated by the Brit¬ 
ish and American troops. 

The Court. What was the date on which the plaintiff signed 
the claims for exemption from the draft? 

Mr. Wasserman. April of 1943. 

The Court. Mr. O’Donoghue, are you willing to stipulate 
these facts? 

Mr. O’Donoghue. Yes, Your Honor, I am willing to stipu¬ 
late those facts. 

The Court. Before we proceed, I want to make an inquiry 
of you, Mr. O’Donoghue: Does the State Department take any 
official position on the question? Because, if it does, I feel 
it would be binding on me no matter what the position is, 
because that is a political decision. 

Mr. O’Donoghue. Yes, Your Honor. Apparently it 

27 did not make any such determination except by a bul¬ 
letin—Department of State bulletin issued August 12, 

1945, Volume 13, No. 320, pakes 230 and following, in which it 
listed the countries of the world and their relation to the war. 
And it did not list Denmark as a belligerent. And that is the 
only determination made. 
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There was a note that several allied countries had severed 
diplomatic relations with it—I think some three, including 
Norway—but that was the only indication of belligerency. 

I have made some further inquiries about it and have been 
advised that no official determination was ever made, that some 
unofficial information was given to the Selective Service Board 
for the purpose of their determination, and they made the de¬ 
termination that Denmark was a neutral. 

The Court. Of course, that is not binding on this Court. If 
the State Department took a position, that would be a political 
decision that would be binding on this Court. But a determi¬ 
nation of that question by another administrative agency is 
subject to review by this Court because it ceases then to be a 
political decision. 

Mr. O’Donoghue. That may be so, but it would be my posi¬ 
tion that that was a determination by an agency of the political 
branch of the Government of a political question, and there¬ 
fore that that would be determinative of the matter 
28 and would make unnecessary a further determination by 
this Court. 

The Court. I don’t think so. Suppose, for example, the 
Secretary of Labor should make a determination of this ques¬ 
tion. That wouldn’t be binding on this Court. But if the 
Secretary of State does, it would be. 

Mr. O’Donoghue. It would be a determination of fact. I 
think that this is a question of fact, and I ask that the Court 
agree with me on that before I make a further argument on it. 

The Court. It now is a question of fact in view of the cir¬ 
cumstance that no position has been taken officially by the 
Secretary of State. If the Secretary of State had taken a posi¬ 
tion, I think that position would be binding on this Court, 
and there would be no question of fact, because the Secretary of 
State has a right to make that decision. Or, of course, if the 
President had taken the position. I think there are only two 
persons who can make a political decision of this kind—either 
the President of the United States or the Secretary of State. 

Mr. O’Donoghue. To be academic, I would suppose that 
the Congress could make that determination, too. 
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The Court. Oh, yes. But so far as the Executive is 
concerned. 

If an administrative agency in the course of its work 

29 makes a determination, that is subject to review. It is 
not a political decision any more, it is an administrative 

decision. 

The Court agrees with you that this is a question of fact 
open for the Court to decide. 

Mr. O’Donoghue. If it is a question of fact, I think it is not 
open for the Court to decide, for this reason, that this is a re¬ 
view of an order of deportation at best. That is to say, the 
question here is whether or not the order of deportation was 
proper, based on the facts before it, in effect, whether the man 
had a fair hearing. 

I think the determination here is very much the same, if not 
precisely the same, as it would be in a habeas corpus proceeding. 

The Court. I have held on prior occasions that even in a 
habeas corpus proceeding the scope of review has been enlarged 
by the Administrative Procedure Act. A habeas corpus pro¬ 
ceeding is merely a form of remedy. I have held that the Ad¬ 
ministrative Procedure Act did not change forms of remedy but 
it created new substantive rights by enlarging the scope of re¬ 
view, and until the Supreme Court or the Court of Appeals of 
this Circuit should hold otherwise, it has been my view right 
along that in reviewing deportation orders, no matter what the 
form of proceeding is, the Court is no longer limited by 

30 the old rule that all that it can determine is whether 
there has been a fair hearing, and so on. I think it has 

the same right to review a deportation order—or, rather, the 
scope of review is as broad as the scope of review of any other 
administrative order. 

Of course, there is a presumption of regularity as to any ad¬ 
ministrative order, but the Court has a right to determine 
whether there is substantial evidence justifying the administra¬ 
tive order. 

Mr. O’Donoghub. I really did not mean to state an opposite 
proposition. I don’t doubt that it has been enlarged from the 
old question of whether or not it was simply a fair hearing, and 
I am willing to concede that here, of course. But I think that 
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the Court may not examine into the question of whether or not 
other evidence might have been introduced. 

The Court. No. I suppose I have to determine these ques¬ 
tions on the record before the administrative agency. 

Mr. O’Donoghue. That is all I would ask, Your Honor, and 
before the administrative agency no question was raised as to 
the neutrality of Denmark; that determination had been made 
by the Selective Service Board. The plaintiff himself had 
said, and that was in evidence, that he was a citizen of a neutral 
country, namely, Denmark. 

The Court. I don’t think that estops him. A matter of law 
does not estop a person. 

31 Mr. O’Donoghue. No, but that would be, as I 
thought agreed, a question of fact as to the neutrality of 

Denmark. There was no question of the neutrality of Den¬ 
mark before the hearing. I think therefore it is too late now 
to attempt to introduce a new fact, namely, the non-neutrality 
of Denmark. I think that this Court is bound by the plain¬ 
tiff’s own position. 

The Court. Was he represented by counsel in the immigra¬ 
tion proceeding? 

Mr. O’Donoghue. Yes, he was. He was represented by 
counsel throughout the several hearings, and that question was 
never raised. In fact, consistently it was conceded that Den¬ 
mark was in fact a neutral country. And I don’t think that 
this Court, therefore, should go into the question now and 
attempt to re-determine a fact that was not questioned in any 
way there. That is my position on it. 

The Court. I think there is a great deal of merit in your 
position. I must say that where there is an open question on 
the facts stipulated, I should be inclined to doubt whether Den¬ 
mark was a neutral country, and certainly the State Depart¬ 
ment quite evidently has hesitated to say that it should be re¬ 
garded as a neutral country. 

Mr. O’Donoghue. There is no doubt about it. 

The Court. I am rather impressed by Mr. O’Donoghue’s 
point that on a review of an administrative decision I 

32 can’t review matters that have not been passed upon by 
the administrative agency. 
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Mr. Wasserman. I have two answers to Mr. O’Donoghue’s 
position: First, the sole issue in the administrative proceeding 
and the sole basis of deportation was that he was a neutral alien 
ineligible to citizenship. 

The Court. Mr. O’Donoghue said he didn’t dispute the fact 
that he was a citizen of Denmark and that Denmark was a neu¬ 
tral country; he conceded those two propositions. 

Mr. Wasserman - . He would have to admit that he did not 
raise that question specifically. The issue as far as Hie admin¬ 
istrative proceedings seemed to turn more on the question of 
whether or not he had filed this draft exemption claim under 
mistake and whether he had made a timely attempt to correct 
his mistake. 

But I do call Your Honor’s attention to the fact that I think 
Mr. O’Donoghue is estopped from raising the failure to raise 
this administratively because, if Your Honor will read the pre¬ 
trial memorandum, this issue was distinctly raised in the pre¬ 
trial memorandum, and there is no contention there that we 
didn’t raise the issue administratively. I think it comes a little 
bit too late now. Had he raised it originally- 

The Court. Let me look at the pretrial memorandum. I am 
not going to treat a pretrial memorandum cavalierly. 

33 Mr. O’Donoghue, the pretrial memorandum, toward 
the end of the second paragraph, states, “Plaintiff con¬ 
tends that he was properly granted a visa to admission in the 
United States and he was and is eligible to citizenship, because, 
one, he was not a neutral alien in 1943 since Denmark was not 
a neutral country.” Then there are other complaints stated. 

In the next paragraph it is stated, “Defendant contends that 
Denmark was a neutral country, that plaintiff has been in¬ 
eligible for citizenship since 1943 and was admissible to the 
United States in 1947.” 

I think you didn’t raise at pretrial the point that you are 
now raising that it is too late for the plaintiff to raise that issue. 

Mr. O’Donoghue. I don’t think that even by the pretrial 
order we can give the whole aspect of this case a different one. 
We can’t say we are in here to try things that the Court doesn’t 
have jurisdiction to try. 
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The Court. This isn’t a question of jurisdiction. This is a 
question of scope of the issues. This is not a jurisdictional 
matter. Of course, you cannot confer jurisdiction by consent. 

Mr. O’Donoghue. The scope of the issue seems to be neces¬ 
sarily the correctness of the deportation order. 

The Court. I am not going to ignore a pretrial memo- 

34 randum. The pretrial memorandum sets forth that 
very issue for both sides. I think the issue is open for 

decision of this Court. 

I am a little bit puzzled and perplexed, Mr. Wasserman, as to 
what you contend. Do you contend that Denmark was an 
enemy country or an Ally? According to some of the state¬ 
ments which have been stipulated in accordance with your 
request, Denmark was an enemy country; according to other 
statements it was obviously an allied or associated power. 

Mr. Wasserman. That is correct. There is no doubt that 
the evidence points both ways on that. If I had to make a 
choice, I think I would have to choose that it was probably at 
this particular time that he claimed draft exemption in 1943, 
it was probably an enemy country. But I think it is im¬ 
material. The important thing is, was it a neutral country. 

The Court. I would like to hear Mr. O’Donoghue. Would 
you care to argue the matter? Because that is the crux of the 
case, isn’t it? 

Mr. O’Donoghue. I seem to have that forced on me as being 
the crux of the case, in any event, as much as I tried to avoid 
it. However, the question of neutrality I think we may look 
at this way: That country is neutral which is not belligerent. 
It is just the same as saying neutrality is the normal con- 

35 dition of countries, just as being at rest may be the 
normal position of any physical object. It is only 

where some positive act is taken which renders it something 
other than neutral, and the opposite is belligerency, that it can 
be considered nonneutral. 

Denmark never did anything belligerent. Its government 
was taken over by a virtual coup de etat in a single morning in 
April of 1940. It did not fight. There was no fighting at alL 
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Nothing went on in the nature of belligerent activity. It re¬ 
mained neutral. It did not fight either Germany nor the Allies. 

Prior to its occupation, while the other countries were at 
war, it maintained a strict neutrality as between the Allies on 
che one hand and Germany and whatever allies it may have 
had on the other. And therefore, any considered act, any act 
not under duress by Denmark, was clearly that of a neutral. 
Never did it by any act of its own do anything that was any¬ 
thing but neutral. And even after Germany seized its govern¬ 
ment and occupied the country, it then did not do anything 
belligerent at all. 

I think we must accept it as it existed prior to the occupation, 
the last acts done by it of its own free will, which were indeed 
neutral acts. And under those circumstances I don’t think 
that we can find that it was belligerent. 

The Court. I would like to ask you this: What do you say 
as to what effect the attitude of this government has 
36 as affecting the issue in this respect, that our government 

took the position that the Trading With the Enemy Act 
applied to Denmark as much as it did to Germany or any other 
belligerent, or any other enemy country, I should say. 

Mr. O’Donoghue. I think the answer to that is fairly easy, 
that the purpose of the Trading With the Enemy Act was to 
prevent the use of various facilities and various riches and so 
forth, from being used by the enemy for purposes that would 
help it in the prosecution of the war. Now, when it was oc¬ 
cupied by Germany its property was treated as being under 
the control of Germany, and the Trading With the Enemy Act 
had to be applied in order to prevent- 

The Court. You mean that the Trading With the Enemy 
Act applied to enemy occuped areas of a neutral country? 

Mr. O’Donoghue. Yes, it did. For instance, persons in 
France and so forth. They could not then say, “We are allies 
of yours and we-” 

The Court. Could the government seize property located in 
Northern France under the Trading With the Enemy Act? 

Mr. O’Donoghue. I think it did. I think it prevented any 
persons in that territory—that was the idea as I see it—persons 
in territory occupied by Germany, from using their assets in 
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this country, because it was thought that they would be under 
the control of Germany and would possibly be used for 

37 the benefit of Germany. So that that did not make for 
belligerency at all, it was merely a measure for the pro¬ 
tection of this country in its prosecution of the war. And I 
think that that is the answer to the application of the Trading 
With the Enemy Act. 

The Court. What do you say as to the fact that in one of 
the documents referred to in the stipulation Denmark was 
listed as one of the allied and associated powers? 

Mr. O’Donoghue. That was after the war was over that- 

The Court. Was that after the liberation? 

Mr. O’Donoghue. After the liberation. 

The Court. What was the date of that? 

Mr. Wasserman. The document I have—July 30, 1946—is 
dated after- 

The Court. After V-E day. 

Mr. Wasserman. But it does refer back to the United Na¬ 
tions declaration dated January 1, 1942. 

Mr. O’Donoghue. That was the beginning of the United 
Nations. All sorts of countries have joined since, whether they 
were neutral, belligerent, or even enemy countries, have since 
been permitted to join. That does not prove that they were 
other than neutral, even assuming that they were allied. 

The Court. At the time the claim for exemption was filed 
by the plaintiff Denmark was occupied by enemy troops, was 
it not? 

38 Mr. O’Donoghue. Yes. 

The Court. Judge Healey in the Rita Maers case held 
that Denmark is an enemy within the meaning of the Trad¬ 
ing With the Enemy Act. 

Mr. O’Donoghue. Within the meaning of the Trading With 
the Enemy Act; but, as I said, that has a very special applica¬ 
tion and must be considered with its purpose to restrict the 
use of assets. 

The Court. Yes, but an enemy country is defined in the 
Trading With the Enemy Act as the territory of any nation 
with which the United States is at war. And Judge Healey 
in the case to which I referred held that within that definition 
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Denmark was an enemy. Of course, he doesn’t discuss the 
question very fully. 

Have you got the statute which makes a person who makes 
a claim for deferment of this kind ineligible for citizenship 
here? I want to get the exact wording of that statute. 

Mr. O’Donoghue. It is in our memorandum, Your Honor— 
the motion to dismiss that was once filed—50 U. S. C. 303 (a). 

The Court. I have it here. 

Do you wish to say anything further? 

Mr. O’Donoghue. No, Your Honor. 

The Court. This is an important question, and I will be 
very glad to hear counsel at length. 

Mr. O’Donoghue. I am afraid I have nothing more to 
say. 

39 The Court. Do you wish to be heard any further? 

Mr. Wasserman. There is only one other issue in the 

case, and that is the issue of mistake, if Your Honor would 
like to hear me on that. 

The Court. If you would like to be heard, I will hear you on 
anything. 

Mr. Wasserman. I think it is in the case. In the adminis¬ 
trative hearing the plaintiff did testify that he filed this form 
after he learned that aliens who were illegally in the United 
States, regardless of whether or not they joined the armed 
forces, could never become an American citizen, and because 
of that he filed the form. 

I do have, if Your Honor please, the records of the draft 
board. 

The Court. What is your point about that? 

Mr. Wasserman. My point is that in the Moser case— 
Moser against United States, 341 U. S. 41, and Michado against 
McGrath, decided by the Circuit Court of Appeals here, 193 
Fed. 2nd, 706—it was determined that where an individual 
files this form under mistake, that he can be relieved of the 
consequences. Judge Bazelon said in the Michado case- 

The Court. Suppose you read me what the Supreme Court 
has said. 

Mr. Wasserman. The Supreme Court said as follows: 

40 “Petitioner did not knowingly and intentionally waive 
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his rights to citizenship. In fact, because of the mislead¬ 
ing circumstances of this case he never had an opportunity 
to make an intelligent election between the diametrically 
opposed-” 

The Court. If I should go to that issue, I would have to 
take testimony, would I not? 

Mr. Wasserman. Either that, or you would have to review 
the record. 

The Court. Does the record show any errors? 

Mr. Wasserman. Yes, it does. 

The Court. What did the immigration service hold on that 
issue? 

Mr. Wasserman. The immigration service at the time this 
case was handled did not recognize the doctrine of mistake be¬ 
cause it was all prior to the Michado and Moser cases. 

The Court. I don’t think I should decide a question of fact, 
de novo. If you proceeded on that point, your remedy should 
be to ask to reopen the deportation hearing and get an admin¬ 
istrative determination of that issue in the light of the sub¬ 
sequent decision of the Supreme Court. 

Mr. Wasserman. Well, that may be one way of doing it. 
The other way, I thought, was, since they didn’t recognize the 
doctrine of mistake then, and since the law has since been 
enunciated, Your Honor has the right to review the 
record- 

41 The Court. I have the right to send the matter back 
for a finding of fact. 

Mr. Wasserman. Then let me say this to Your Honor, to 
simplify it. If Your Honor does not rule in my favor on the 
issue of Denmark, then it is my request to send it back on the 
issue of mistake. 

The Court. * * # 
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The question propounded by the Court during oral argument, which 
appellee’s supplemental brief purports to answer, was whether Section 3(a) 
of the Selective Training and Service Act of 19h0 precludes the naturaliza¬ 
tion of persons who made application for relief from military service on 
the ground that they were neutral aliens, when, in fact, they were not 
citizens of a neutral state. Appellee's answer is McGrath v. Kristensen , 

3^0 U. S. 162. However, it is not apparent in what way that case can be 
deemed controlling of the issue posed. Kristensen proceeded on the theory 
that an alien who was not also a resident had no liability for service, and, 
having no ’’such liability," could not be deemed to be disqualified from 
naturalization. But Rasmussen is in a different category entirely. Not 
only was he liable for military service but he was relieved from 8pch 
liability solely because of his claim to neutral citizenship. Had he, 
contrary to the claim in his application, not been a citizen of a neutral 
country, but, as he most recently asserted, a citizen of a country allied 
with the United States, he would equally have been liable for service. In 
other words, whereas Kristensen as a non-resident was not at all 
liable, Rasmussen was, and could be, relieved only by making the 
claim that he did. In short, Kristensen’s application in law was 
null and void because even without the application he could not 
have been drafted; Rasmussen's application, on the other hand, was legally 
valid in any event, and it accomplished the purpose for which it was 
intended: relief from the otherwise existing obligation to serve. 





Appellee further argues that the statute should be construed 
to impose ineligibility for citizenship only upon one who not only 
applied for relief from service but who was in fact relieved. The 
effect of this argument, when coupled with the preceding one, is to 
amend Section 3(a) as follows(the underlined words are those which 
appellee’s contention would add and the bracketed vords would be 
eliminated): 


11 , . . That any citizen or subject of a neutral 
country shall be relieved from liability for training 
and service under this Act if, prior to his induction 
into the land or naval forces, he has made application 
to be relieved from such liability in the manner pre¬ 
scribed by the President, but any /persor^ citizen or 
subject of a neutral country who makes such application 
and is relieved pursuant thereto shall thereafter be 
debarred from becoming a citizen of the United States.• ." 

Needless to say, there is no warrant whatever in either the statute or its 


legislative history for this construction. Appellee’s reliance upon 
United States v. Bazan , 228 F.2d U55> is wholly misplaced, for it in¬ 
volved not Section 3(a) of the 19h0 Act but Section 315(a) of the 

y 

Immigration and Nationality Act of 1952. Section 315 of course 
expressly provides that ineligibility to United States citizenship exists 


only as to an alien who applied for exemption from military service ’’and 


is or was relieved or discharged from such training or service on such 


ground." 


Finally, it might be noted that paragraph seven of appellee’s 
complaint in the District Court averred that after he filed his request 
for withdrawal of his application form his ’'claim for exemption was no 
longer honored" (J. A. 2). It is submitted that this plainly implies 
that previously the claim had been honored; i. e., that he had been 
relieved; particularly since it is clear that in fact this occurred here 
as in all other similar cases. Even if appellee’s strained construction 


1/ This Court, in Bazan , made a special point of the applicability 
of Section 315* 










of the statute were to be accepted, the Court should not close its eyes 
to the realities of the situation and hold that because — except for 
the averment in the complaint — the record does not specifically re- 

y 

fleet relief from military service appellee must not suffer the con¬ 
sequences flowing from the filing of his claim after having reaped the 
benefits. 

II 

The issues above referred to need be decided by this Court 

only if it found that the administrative agencies were not correct in 

deciding that Denmark was a neutral country. On that issue we argued, 

and we maintain, that this was a political matter for the Executive, 

whose decision is binding upon the courts. Beyond that, however, the 

ruling of the agencies involved is entitled at least to the weight 

3/ 

usually accorded administrative decisions in this field of law. As this 
Court held in Rubinstein v^ Brownell , 92 U.S. App. D.C. 328, declaratory 
judgment actions of this character must be decided in accordance with the 
principles applicable in habeas corpus. In a habeas corpus proceeding 
the courts would not normally go beyond deciding jurisdictional and 
constitutional questions — they surely would not substitute their 
view of a factual issue such as the neutrality of a foreign state for 
that of the administrative agency. 


/s/ Leo A. Rover _ 

LLO A. ROVER, 

United States Attorney 

/s/ Lewis Carroll _ 

LEWIS CARROLL 

Assistant United States Attorney 

/s/ Harold H« Greene _ 

HAROLD H. GREENE 

Assistant United States Attorney 


2 / Which incidentally it does not so reflect because no one could 

imagine when the case was tried that the statute could be given as 
a- tortured construction as appellee presently suggests. 

}/ Judge Holtzoff, below, chose to accord that decision no weight at 
all. This was obvious error. 
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IHniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11928 

Herbert Brownell, appellant 
v. 

Einar Rasmussen, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


REPLY BRIEF OF APPELLANT 


Counsel for appellant believes that his brief conclusively 
answers and refutes all the pertinent arguments of this appeal 
contained in appellee’s brief. Accordingly, this reply brief is 
directed to supplemental citations and to several observations 
which are deemed to be pertinent. 

I 

Declaratory judgment is not maintainable 

1. In' support of our contention that the instant case is 
controlled by Heikkila v. Barber, 345 U. S. 229, 73 S. Ct. 603, 
97 L. Ed. 732 (1953) (Brief p. 10-13, Appellee’s brief, p. 5-8), 
we respectfully request that the Court consider the following 
decisions: 

Barreiro v. Brownell, 215 F. 2d 585, 5S7 (9th Cir. 1954). 

Batista v. Nicolls, 213 F. 2d 20 (1st Cir. 1954). 

De Pinho Vaz v. Shaughnessy, 208 F. 2d 70, 72 (2nd Cir. 
1953). 


(i) 



See also: Banks v. United States, 204 F. 2d 5S3 (5th Cir. 

1953) . Cf. Pedreiro v. Shaughnessy, 213 F. 2d 768 (2nd Cir. 

1954) . 

2. HeikkUa controls rather than McGrath v. Kristensen, 340 
U. S. 162, 71 S. Ct. 224, 95 L. Ed. 173 (1950). In Kristensen, 
the plaintiff sought declaratory relief in a case involving 
suspension of deportation wherein the warrant of deportation 
had been withdrawn. The decision turned on whether Kris¬ 
tensen was an alien “residing in the United States” (340 U. S. 
at 164, 165). Here, however, Rasmussen is one whose “* * * 
status as an alien is not disputed and the relief he wants is 
against an outstanding deportation order. He has not brought 
himself within Elg or Kristensen.” (345 U. S. at 237). 

II 

Assuming, arguendo, that the District Court had jurisdiction, 
it was error to decide that Denmark was not neutral at the 
time appellee applied for exemption from military service 

In support of our contention that the lower court erred in 
holding that Denmark was not neutral at the time appellee 
applied for examination from military service (Brief at pp. 
13-20, Appellee's brief at pp. 10-21). we make the following 
observations: 

1. Appellee conceded that the Director of Selective Sendee 
issued a memorandum listing Denmark as a neutral country'. 
Local Board Memorandum Xo. 112. March 16, 1942, and that 
the State Department has made no pronouncement on the 
status of Denmark (Appellee’s brief at pp. IS—19). The 
instant case does not involve treaties, pacts or agreements, or 
other facets of international affairs or relations. Therefore, 
for the purposes of the instant case, involving our military 
forces during World War II. the decision of the Executive is 
binding as announced by the Director of Selective Service. 

2. Although this Court may take “* * * judicial notice of 
the international situation * * *” at the time here in issue 
(Ashwalder v. Tennessee Valley Authority. 297 U. S. 288 
(1936), Appellee’s brief p. 12). we do not believe that judicial 
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notice may be taken of the facts contained in the newspaper 
articles set out in appellee's brief at pp. 12-17. 

3. Although the decision of the Director of Selective Service 
as to the neutrality of Denmark is controlling in the instant 
case, we believe that it should be noted that in the court below 
appellee stated “* * # It had a government in exile/’ (J. A. 
28), whereas in this Court appellee states “During World 
War II, there never was a Danish government-in-exile. * * *” 
(Brief at p. 11). 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of the 
District Court entering judgment for appellee be reversed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

Assistant United States Attorney. 
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STATEMENT 07 QU E STI ONS P RESEN T ED 

In the opinion of appellant, the following questions are 
presented: 

1. Whether the District Court had jurisdiction under the 
laws in effect prior to December 24,1952, to review an order of 
deportation, on a complaint under the Declaratory Judgment 
Act or the Administrative Procedure Act. 

2. Whether the District Court correctly decided that an 
alien who had secured exemption from military service by 
claiming nationality of a neutral state is eligible for United 
States citizenship and not subject to deportation. 

<o 
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©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCU I T 


No. 11928 

Herbert Brownell, Jr., Attorney General of the United 

States, appellant 

v. 

Einar Rasmussen, appellee 


APPEAL PROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 

JU RISDIC T IO NAL STATEMENT 

This is an appeal from a judgment of the United States Dis¬ 
trict Court for the District of Columbia in favor of plaintiff- 
appellee (J. A. 13). Appellee invoked the jurisdiction of the 
District Court under 28 U. S. C. § 400 and 5 U. S. C. § 1001 et 
seq. This Court has jurisdiction of this appeal under 28 
U. S. C. § 1291. 

ST ATE MENT OF THE CASE 

Appellee, plaintiff below, a native and national of Denmark, 
entered the United States illegally on August 6, 1929 (J. A. 
25). On April 26, 1943, he filed with his Selective Service 
Board an application for exemption from military service 
(D. S. S. Form 301), pursuant to Section 3 (a) of the Selective 
Training and Service Act of 1940, as amended, claiming that 
he was a citizen or subject of Denmark, a neutral country 
(J. A. 1). Appellee understood that if he signed the appli* 

* (i) 
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cation he would be forever barred from becoming a citizen of 
the United States (J. A- 29). The Director of Selective 
Service had made a determination that Denmark was neutral 
(J. A. 38), and appellee was accordingly classified IV-C (ex¬ 
empt from military service as a neutral alien) by his local board 
. (J. A. 1). 

In September 1943, appellee was arrested on a deportation 
warrant, charging him with illegal entry into the United States, 
and later released. 

.: On October 4, 1943, he submitted a request for withdrawal 
of D. S. S. Form 301 and indicated his willingness to serve in 
the armed forces of the United States (J. A. 2). He was re¬ 
classified I-A, given a physical examination, and rejected as 
physically unfit for military service (J. A. 2). 

On March 30, 1944, the Board of Immigration Appeals 
granted Mr. Rasmussen's request for voluntary departure and 
pre-examination proceeding in lieu of deportation (J. A. 2). 
Appellee departed from the United States and on January 16, 
1946, he reentered from Canada under a preference quota im¬ 
migration visa (J. A. 2). 

On April 24,1947, deportation proceedings were reinstituted 
against appellee on the ground that when he last entered the 
United States in 1946 he was inadmissible, in that he was at 
the time permanently ineligible for citizenship as a former 
draft-exempt neutral alien (J. A. 2). On March 31, 1948, 
following a deportation hearing, the Acting Commissioner of 
Immigration and Naturalization, carrying out the mandate of 
Secs. 13 (c) and 14 of the 1924 Immigration Act, as amended, 
ordered appellee’s deportation from the United States, and on 
June 30, 1948, the Attorney General acting through the Board 
of Immigration Appeals, directed that appellee be deported to 
Denmark (J. A. 2). 

• On July 30, 1948, appellee filed this “Action for Declaratory 
Judgment under 28 U. S. C. A. 400 and for Review under the 
Administrative Procedure Act 5 U. S. C. A. 1001 et seq.” in 
the U. S. District Court for the District of Columbia, praying 
for a judgment declaring that he was not bound by the execu¬ 
tion of D. S. S. Form 301, that he was not barred from citizen¬ 
ship, that he was admissible to the United States for permanent 
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residence, and that the deportation order was void (J. A. 3). 
On July 13, 1949, the United States filed a motion to dismiss 
which was granted on October 24, 1949, on the ground of 
lack of jurisdiction over the subject matter. An appeal 
was taken, and on February 6, 1951, this Court entered an 
order (10514 —Rasmussen v. McGrath ) denying Mr. Rasmus¬ 
sen’s motion for judgment of reversal, at the same time grant¬ 
ing a Government motion to remand, for disposition in accord¬ 
ance with Wong Yang Sung v. McGrath, 339 U. S. 33 and 
McGrath v. Kristensen, 340 U. S. 162, the latter appearing to 
hold that United States District Courts had jurisdiction to 
review the legality of deportation orders under the Declaratory 
Judgment Act. 

Pretrial was had on January 26,1953 (J. A. 7), and trial on 
May 13, and May 14,1953 (J. A. 15,35). The Court rejected 
a challenge to its jurisdiction over the subject matter and de¬ 
cided on the merits that appellee’s exemption from service 
should be given no effect because Denmark was not, in fact, 
neutral when the exemption was obtained. The Court held 
that appellee was not ineligible for citizenship and not subject 
to deportation (J. A. 13). On May 21, 1953, judgment was 
entered granting the relief prayed for by appellee (J. A. 13). 
This appeal followed. 

STATUTES, REGULATIONS, AND RULE 

Section 10, Selective Service and Training Act of 1940, 54 
Stat. 893 (1940), 50 U. S. C. App. § 310 (b): 

§ 10 . * # * 

***** 

. *» 

(b) The President is further authorized under such 
rules and regulations as he may prescribe, to delegate 
and provide for the delegation of any authority vested 
in him under this Act to such officers, agents, or persons 
as he may designate or appoint for such purpose or as 
may be designated or appointed for such purpose pur¬ 
suant to such rules and regulations as he may prescribe. 

Executive Order No. 8545, September 25, 1940, 5 Fed. Reg. 
3779 (1940), Par. 119: 
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.(r.-Executive Order No. 8546. 


Far. 119. Directs of Selective Service. The Director 
of Selective Service is responsible directly to the Presi¬ 
dent.; He is hereby charged with the administration of 
selective service law and is hereby authorized and 
directed: 

(a) To prescribe such amendments to these regu¬ 
lations as he shall deem necessary. 


i (e) To perform such other duties as shall be required 

of him under the selective service law. Jif ’, 

(f) To delegate any of his functions and powers to 
such officers, agents, or persons as he may designate. 

\ Section 10, Selective Training and Service Act of 1940, as 
amended, 57 Stat. 598 (1943), 50 XT. S. C. App. § 310 (b) 
<1946): 

§ 10. * * # 


(b) The President is authorized to delegate to the 
Director of Selective Service only, any authority vested 
in him under this Act (except section 9). The Director 
of Selective Service may delegate and provide for the 
delegation of any authority so delegated to him by the 
President * * * to such officers, agents, or persons as 
he may designate or appoint * * * 

Section 3 (a), Selective Training and Service Act of 1940, 
as amended, 54 Stat 885 (1940), as amended, 50 IT. S. C. App. 
§ 303 (a) (1946): 

5303 # * • 

(a) Except as otherwise provided in this Act, every 
* * * male * * * person residing in the United States, 
who is between the ages of eighteen and forty-five # * # 
shall be liable for training and service in the land or 
naval forces of the United States: Provided , That any 
- citizen or subject of a neutral country shall be relieved 
from liability for training and service under this Act 
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t *' if, prior to his induction into the land or naval forces, 
he has made application to be relieved from such lia¬ 
bility in the manner prescribed by and in accordance 
with rules and regulations prescribed by the President, 
but any person who makes such application shall there¬ 
after be debarred from becoming a citizen of the United 
States. ### 

' Section 13 (c), Immigration Act, of 1924, as amended, 43 
Stat. 161 (1924), as amended, 8 U. S. C. § 213 (c) (1946): 

§213.*.** 

* * * , • . . • , 

M. • • . t ' t • 4 » V . ’ « 

(c) Aliens ineligible to citizenship. No alien in¬ 
eligible to citizenship shall be admitted to the United 
States unless such alien (1) is admissible as a nonquota 
- immigrant * * *, or (2) is the wife, or the unmarried 
child under 18 years of age, of an immigrant * * *, or 
(3) is not an immigrant as defined in section 203 of 
this title. 

„ Section 14, Immigration Act of 1924, as amended, 43 Stat. 
162 (1924), as amended, 8 U. S. C. 1214 (1946): 

§ 214. Deportation; procedure; alien children under 
. age of sixteen. Any alien who at any time after enter- 
. mg the United States is found to have been at the time 
jv : of entry not entitled under this chapter to enter the 
United States * * * shall be taken into custody and 
deported in the same manner as provided for in sections 
155 and 156 of this title. * * * 

Section 19 (a). Immigration Act of 1917,39 Stat. 889 (1917), 
.asamended, 8U. S. C. § 155 (a) (1946): .. “ 

§ 155. Deportation of undesirable aliens generally. "* 

(a)*** 

In every case where any person is ordered deported 
slilr.; from the United States under the provisions of this chap- 
1)ter, or of any law or treaty, the decision of the Attorney 
u. ; General shall be finaL 
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j. Section 28 (c), Immigration Act of 1924, as amended, 59 
Stat 511 (Oct. 29,1945), 8 U. S. C. § 224 (c) (1946): 

§224. Definitions. 

* • • * # 

(c) The term "ineligible to citizenship,” when used 
in reference to any individual, includes an individual 
who is debarred from becoming a citizen of the United 
States under * * * section 303 (a) of Appendix to 
Title 50, or under any law amendatory of, supplemen¬ 
tary to, or in substitution for, [such section]. 

Section 315, Immigration and Nationality Act, 66 Stat. 242 
(1952), 8 U. S. C. A. § 1426 (1952): 

§ 1426. Citizenship denied alien relieved of service in 
armed forces because of alienage; conclusiveness of 
. M - records. ^ 

(a) Notwithstanding the provisions of section 405 
(b) of this Act, miv fdiftn who Applies or has applied for 
exemption or discharge from training or service in the 
Armed Forces or in the National Security Training 
Corps of the United States on the ground that he is an 

f alien, and is or was relieved or discharged from such 
training or service on such ground, shall be permanently 
ineligible to become a citizen of the United States. 

(b) The records of the Selective Service System or 

f of the National Military Establishment shall be conclu¬ 

sive as to whether an alien was relieved or discharged 
from such liability for training or service because he was 
an alien. 

• * 

1 Section 405 (b). Immigration and Nationality Act, 66 Stat 
280 (1952), 8 U. S. C. A. § 1101 note (1952): 

§405. 

(a) # * * 

j . . . (b) Except as otherwise specifically provided in Title 

III, any petition for naturalization heretofore filed 
which may be pending at the time this Act shall take 
i effect shall be heard and determined in accordance with 


7 


the requirements of law in effect when such petition was 
filed. 

Section 407, Immigration and Nationality Act, 66 Stat. 281 
(1952), 8 U. S. C. § 1101 note (1952): 

§ 407. Except as provided in subsection (k) of sec* 
tion 401 [relating to the establishment of a Joint Com¬ 
mittee on Immigration and Nationality Policy], this Act 
shall take effect at 12:01 ante meridian United States 
Eastern Standard Time on the one hundred eightieth 
day immediately following the date of its enactment. 

Section 2, Trading With The Enemy Act, 40 Stat. 411 (1917), 
50 U. S. C. App. § 2 (1946): 

§2. Definitions. The word “enemy,” as used herein, 
shall be deemed to mean, for the purposes of such trad¬ 
ing and of this Act 

(a) Any individual, partnership, or other body of in¬ 
dividuals, of any nationality, resident within the terri¬ 
tory (including that occupied by the military and naval 
forces) of any nation with which the United States is at 
war, or resident outside the United States and doing 
business within such territory * * *. 

Section 10, Administrative Procedure Act, 60 Stat. 243 
(1946), 5 U. S. C. § 1009 (1946): 

§ 1009. Judicial review of agency action. Except as 
far as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion 

(a) Right of review. Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re¬ 
view thereof. 

(b) Form and venue of proceedings. The form of 
proceeding for judicial review shall be any special statu¬ 
tory review proceeding relevant to the subject matter 
in any court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal action 
(including actions for declaratory judgments or writs 
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f r~ of prohibitory or mandatory injunction or habeas cor¬ 
pus) in any court of competent jurisdiction. Agency 
j; _ action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except to 
the extent that prior, adequate, and exclusive oppor- 
tunity for such review is provided by law. 
i 1 (c) Acts reviewable. Every agency action made re- 

:viewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
u shall be subject to judicial review.* * * 

Rule 16, Federal Rules of Civil Procedure: 

{rt. i \ * :*• , • . >_ ■= ; t ■ . • . k 

' Rule 16. Pretrial Procedure; . Formulating Issues. 
In any action, the court may in its discretion direct the 
attorneys for the parties to appear before it for a con- 
' • • ference to consider 



!<> 



•V, 


+-ci U: 



!:• ! 


(1) The simplification of issues; 

(2) The necessity or desirability of amendments to 

the pleadings; ' . . .' 

(3) The possibility of obtaining admissions of fact 
and of documents which will avoid unnecessary proof; 

- (4) The limitation of the number of expert witnesses; 

(5) The advisability of a preliminary reference of is¬ 
sues to a master for findings to be used as evidence when 
the trial is to be by jury; •; , _ . 

(6) Such other matters as may aid in the disposition 
of the action. 

The court shall make an order which recites the action 
taken at the conference, the amendments allowed to the 
pleadings, and the agreements made by the parties as 
to any of the matters considered, and which limits the 
issues for trial to those not disposed of by admissions 
or agreements of counsel; and such order when entered 
controls the subsequent course of the action, unless 
modified at the trial to prevent manifest injustice. The 
court in its discretion may establish by rule a pretrial 
calendar on which actions may be placed for considera¬ 
tion as above provided and may either confine the calen¬ 
dar to jury actions or to nonjury actions or extend it 
to all actions. v ' 
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STATEMENT 07 POINTS 

s. . . . ’ 1 

I. Under the laws which govern this proceeding, the validity 
of a deportation order against an admitted alien may be re¬ 
viewed by habeas corpus only. 

. II. The District Court erred in deciding that Denmark was 
not neutral dining World War II. 

a. An issue not raised during the administrative proceeding 
may not be the basis for decision upon court review; 

: : b. Determination of status of belligerency of foreign nations 
is a matter for the Executive; , ,' 
c. The evidence does not sustain a finding that Denmark 
was not neutral during World War II. 

“ III. Subsequent events do not nullify the effect of an appli¬ 
cation for draft exemption made on the ground of neutrality. 

IV. Under present law, no alien may be naturalized who was 
ever exempt from military service on the ground of alienage. 


The recent decisions of the Supreme Court in Heikkila v. 
Barber , 345 U. S. 279 (1953), wherein it was held that an alien 
may attack an outstanding deportation order only by habeas 
corpus, precludes court review of such an order by any other 
method. Rubinstein v. Brownell, 206 F. 2d 449 (1953), af¬ 
firmed by the Supreme Court (1954), is not applicable here 
because the instant case is not governed by the Immigration 
and Nationality Act of 1952. 

Assuming, arguendo, that the District Court has jurisdiction, 
it erred in deciding the issue of Denmark's neutrality status 
because that issue had never been raised during the adminis¬ 
trative proceedings; in refusing to abide by the Executive de¬ 
termination of the status of a foreign nation; and in holdin g , 
against the overwhelming weight of the evidence, that Den¬ 
mark was, in fact, not neutral at the time appellee applied for 
and secured draft exemption as a neutral alien. 

Application for exemption from service under the Selective 
Training and Service Act of 1940 on the ground of alienage 
outlives repeal of that Act and outlives, too, an attempted with¬ 
drawal of the application. Machado v. McGrath, 90 U. S. App. 
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D. C. 70 (1951); Mannerjrid v. United States, 200 F. 2d 730 
(2d Cir. 1952). 

l J Under the Immigration and Nationality Act, enacted in 1952, 
no alien who has ever been relieved or discharged from liability 
for military service because of alienage, whether or not upon 
his own application, is permanently ineligible to become a citi¬ 
zen of the United States. 

•rs • ■ . * *r ’ , , * 

, . ABGU1CBNT „ 

v ^ , - ’ ✓ * * 

L The District Court had no jurisdiction to entertain this 
action which invoked improper legal remedies 

* * T 

The opinion of the Supreme Court in HeUckda v. Barber, 345 
U. S. 229,73 S. a. 603,97 L. Ed. 732 (1953), conclusively set¬ 
tles the question—at least with respect to pre-1952 immigra¬ 
tion laws—whether an alien may attack the legality of an out¬ 
standing order of deportation by any remedy other than habeas 
corpus. The Supreme Court, after referring with obvious ap¬ 
proval to the fact that the courts have “consistently rejected 
attempts to use injunctions, declaratory judgments and other 
types of relief 7 to challenge deportation orders, 1 made it plain 
that it considered Section 10 of the Administrative Procedure 
Act equally inappropriate for that purpose, and held specifi¬ 
cally that habeas corpus was the only type of action available 
to an alien threatened with deportation. In view of the rather 
complete discussion of this problem in the HeikJcUa opinion, 
there would appear to be no need here for a recapitulation of 
the reasons which led the Court to its conclusion. Suffice it 
to state that the Administrative Procedure Act does not author¬ 
ize the review of administrative decisions where such review is 
precluded by some other statute; that Section 19 (a) of the 
1917 Immigration Act 3 specifically provided that the decision 
of the Attorney General regarding the deportability of aliens 
“shall be final; 77 and that the legislative and judicial history 
of the immigration laws emphasizes that finality. 

Citing Fafalio* ▼. Doak, 60 App. D. C. 215, SO F. 2d 640 (1981) ; PoHssek 
r. Doak,, 61 App. D. C. 04, 57 F. 2d 480 (1982); Kabadian v. Doak, 62 App. 
D. C. 114, 65 F. 2d 202 (1983) ; Darabi ▼. Northrup, 54 F. 2d 70 (6th Cir. 
1981); Impiriale v. Perkins, 62 App. D. C. 279,66 F. 2d 805 (1988); AzzoUini 
v. Watkins, 172 F. 2d897 (2d (Hr. 1949). 

i *89 Stat 889 (1917), as amended, 8 U. S. O. 1155 (a) (1946). 
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i McGrath v. Kristensen, 340 U. S. 162, 71 S. Cfc. 224, 05 L. 
Ed. 173 (1950) and Perkins v. Elg, 307 U. S. 325,59 S. Ct 884, 
83 L. Ed. 1320 (1939), while not overruled by the HeikkUa 
court, were distinguished and found to be inapplicable, as 
follows: '* - ’ 

Heikkila suggests that Perkins v. Elg , 307 XT. S. 325 
(1939) (declaratory and injunctive relief), and Mc¬ 
Grath v. Kristensen, 340 U. S. 162 (1950) (declaratory 
relief), were deviations from this rule. But neither oj 
those cases involved an outstanding deportation order. 
Both Elg and Kristensen litigated erroneously determi¬ 
nations of their status, in one case citizenship, in the 
other eligibility for citizenship. Elg^s right to a judicial 
hearing on her claim of citizenship had been recognized 
as early as 1922 in Ng Fung Ho v. White, 259 U. S. 276. 
And Kristensen’s ineligibility for naturalization was set 
♦ up in contesting the Attorney General's refusal to sus¬ 
pend deportation proceedings under the special provi¬ 
sions of §19 (c) of the. 1917 Immigration Act, as 
amended, 8 U. S. C. § 155 (c). Heikkila's status as an 
alien is not disputed and the relief he wants is against 
an outstanding deportation order. He has not brought 
himself within Elg or Kristensen. (325 IT. S. at pp. 
236-237). [Emphasis supplied] . 

Neither has Rasmussen. For in the instant case, too, while 
appellee's ineligibility for citizenship may well be regarded as 
an underlying issue in the deportation proceeding, any judg¬ 
ment under the Declaratory Judgment Act or under the Ad¬ 
ministrative Procedure Act would, of necessity, constitute a 
court review of the validity and legality of an outstanding 
deportation order issued against an admitted alien—a review 
which was held to be improper by Heikkila in language which 
could not have been more emphatic. 3 


* In addition, Kristensen had no other remedy than declaratory judgment, 
for he was seeking administrative relief at the hands of the Attorney Gen¬ 
eral and that relief was unavailable to him unless he could establish' that 
he was not ineligible to citizenship. This appellee, on the other hand, is 
free to test the question of his status in'habeas corpus proceedings at such 
time as he is taken into custody for deportation. 
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. Rubinstein v. Brownell, — U. S. App. D. C. —, 206 F.2d 
449 (1953), affirmed without opinion by an equally divided 
Supreme Court, 22 U. S. L. Week 3186 (1954), is not to the 
contrary. 1 Judge Edgerton, writing for the majority here, care¬ 
fully drew a sharp distinction between proceedings under the i 
1917 statute and those arising under the Immigration and Na¬ 
tionality Act of 1952, limiting application of the Rubinstein 
rule (that the Attorney General may be restrained from arrest¬ 
ing an alien whose deportation has been ordered while judicial 
review is still pending) 4 strictly to the latter. Two criteria 
were inferentially laid down in that case for determination of 
the statute applicable in a given case: (1) the date of the filing 
of the complaint (presumably the alien’s complaint for relief 
from the deportation order), and (2) the date of issuance of 
the order of deportation itself. It is at once apparent that 
under those rules the 1952 statute is wholly without appli¬ 
cability here, for appellee’s complaint was not filed nor .was 
the deportation order entered after December 24, 1952, the 
effective date of the 1952 statute.* 

The District judge appeared willing to decide this contro¬ 
versy on that basis but felt bound by a mandate of this Court 
in an earlier phase of this case, when, upon motion of the 
United States, which was consented to by appellee, there was 
a remand to the trial court,* with instructions to proceed in 
accordance with Wong Yang Sung v. McGrath, 339 U. S. 33, 
and the Kristemen decision, supra. Since that time, however, 
the Supreme Court, in HeikkUa, 7 has clarified the law on this 
subject (a clarification which was recognized and adhered to 
by this Court) * and it is at least doubtful whether the District 

T *•**■'*'.* * # . J »« ‘ 

o Actually, the Court directed the issuance of a preliminary Injunction, 
restraining the United States from revoking bail and from taking the alien 
into custody on a warrant of deportation, pending final determination of 
deportablllty. 

* Section 407 of the Act of June 27,1962, 68 Stat 281 (P. L. 414). 

* 10514 —Rasmussen v. McGrath. Per Curiam Order dated Feb. 6, 1951. ~ 
T And by Tom We Shung ▼. BrovmeU (No. 241, Dec. 7,1958) wherein the 

Supreme Court reaffirmed the HeikkUa doctrine in the face of an able and 
determined attack thereon by counsel for appellee in the instant case. ■ ' <* 
•See No. 11,578, Zaharies ▼. McGranery, a deportation case, which, on 
Oct. 9,1958, was remanded by this Court to the District Court, with direo- 
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Court, under the circumstances, was still bound to follow a 
mandate bottomed upon an erroneous view of the law. In any 
event, this Court is not required to perpetuate the error com* 
mitted then,* and it may, indeed it must, decide this case on 
the basis of subsequent authoritative rulings from our highest 
tribunal. 

IL Assuming, arguendo, that the District Court had jurisdic- 
_ tion, it was error to decide that Denmark was not neutral at 
the time appellee applied for exemption from military 
service 

A. General 

Section 3 (a) of the Selective Training and Service Act of 
1940, as amended,” provided that: 

* * * any citizen or subject of a neutral country shall 
* be relieved from liability for training and service under 
this Act if * * * he has made application to be relieved 
from such liability * * * but any person who makes 
such application shall thereafter be debarred from be¬ 
coming a citizen of the United States * * * 

and Section 13 (c) of the Immigration Act of 1924, as 
amended, 31 provided that any alien who was ineligible for 
United States citizenship was also ineligible for admission to 
the United States. 32 Appellee, in 1943, executed an applica¬ 
tion for draft exemption under Section 3 (a). He subsequently 
departed from this country and returned to the United States 
in 1946. It is the Government’s view that this last entry was 
illegal under § 13 (a) and § 28 (c) of the Immigration Act of 
1924, by reason of § 3 (a) of the Selective Training and Service 

ttons to vacate the judgment and dismiss the action. It is to be noted that 
Heikkikt v. Barber, supra, was the authority upon which appellant Zdharia* 
based her motion to remand. And see also. No. 11,628, Coo ▼. Brownell, 
tNov. 27,1958). 

■ ’• Appellee’s counsel conceded at trial that in his opinion the Court of 
Appeals was not so bound (J. A. IS). - • - 

"54 Stat 885 (1940). as amended, 50 U: S. C. App. f 808 (a) (1946). 

“48 Stat 161 (1924), as amended, 8U.S.C f 2JS (c) (1948). 

” An amendment to Section 28 (c) of the Immigration Act of 1924, in¬ 
cluded exempt neutrals among those ineligible for ci ti s en s hl p. 50 Stat 
511 (1945), U. S. a 1224 (c) (1946). 


288044—54-8 
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Act of 1940, and that the order of deportation is therefore 
folly justified. Appellee, on the other hand, sought to avoid 
the application of these statutory provisions to him by asserting 
that Denmark, the country of whose neutrality he was eager 
to take advantage in 1943 to escape military service in the 
armed forces of the United States, was not really neutral at 
the time. The District Court agreed with that contention. 
Thus, assuming jurisdiction in the District Court—which em¬ 
phatically is not conceded—the question of Denmark’s neutral¬ 
ity during World War II assumes crucial importance. 

B. Hie Issue of Denmark’s belligerency status was not raised during the 
i administrative proceeding. It was error to consider the question on 
* review 

i Appellee admitted that he did not “specifically” contest Den¬ 
mark’s neutrality status during the proceedings before the Im¬ 
migration and Naturalization Service “ (J.. A. 41). As a 
matter of fact* throughout administrative proceedings lasting 
some five years, there was not so much as a whisper of an alle¬ 
gation that Denmark was anything but neutral during the last 
war, and the issue did not make its appearance until appellee’s 
complaint was filed in the District Court. The pretrial order 
indicates that dining the pretrial conference before Judge 
Youngdahl, the United States, rather than to object to the 
raising of the issue at the time, simply contradicted appellee 
and asserted that Denmark was neutral when apellee’s draft 
exemption was applied for and granted. 14 It is upon this fail¬ 
ure of the Government to record an objection at pretrial that 
the judge below depended for his power to decide this question. 

■ Rule 16 of the Federal Rules of Civil Procedure, which gov¬ 
erns pretrial procedure, provides that the pretrial order may 

!. “Issues not raised at the administrative stage may not be considered by 
the courts. Kessler v. Strieker, 307 U. S. 22, 50 S. Ct 694, 83 L. Ed. 1082 
(1989); Bridges v. W*ro»,326U. S. 135,65 S. Ct 1443,89 L. Ed. 2103 (1946); 
United State$ v. L. A. Ticker Truck Lines, 344 U. S. S3, 73 S. Ct 67, 97 L. 
Ed. 4 (1962); Vajtauer v. Comm, of Immigration, 273 U. S. 103, 47 S. Ct 
302, 71 L. Ed. 560 (1927) ; United States ex reL Beck v. NeeUy, 202 F. 2d 
221 (7th Cir. 1953), cert denied, 345 U. S. 997, 73 S. Ct 1139, 97 L. Ed. 1408 
(1958). ;rt j ... 

“As early as July 13,1949, however, by a motion to dismiss, the United 
States objected to the raising of this contention in the courts. 
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include, among other matters, agreements made by the parties, 
and it further provides that such an order, when entered, wiQ 
control the subsequent course of action, unless modified at 
triaL The Court which gave judgment for appellee evidently 
construed the lack of a recorded objection at pretrial to the 
introduction of the neutrality issue as an “agreement” between 
the United States and Mr. Rasmussen to full consideration of 
that issue in later proceedings. But not even “concessions” 
or ‘‘undertakings” rise to the dignity of “agreements” so far as 
Rule 16 is concerned,” and mere failure to object should not be 
regarded as a waiver agreement, particularly, where, as here, 
the issue sought to be belatedly introduced is really without 
the court's competence or jurisdiction. 1 * For the jurisdiction 
of the court does not extend to matters which are not raised 
before those administrative bodies which should be afforded 
an opportunity to weigh the substantiality of claims before 
they are submitted to the courts. The United States, like any 
other litigant, is bound by the statements of its attorneys at 
pretrial only concerning matters which are properly under con¬ 
sideration by the court, 17 and Denmark's neutrality or belliger¬ 
ency was properly neither before the pretrial nor the trial 
judge. 

C The statu of Denmark is a political question and Exec n tive detenaxos- 
tkm thereof is not subject to Judicial review 

It is undisputed that the Director of Selective Service, at 
the time of appellee's draft exemption, had issued a ruling to the 
effect that Denmark was a neutral state and its nationals were 
therefore exempt from service provided only that they filed the 
appropriate application form. It is respectfully submitted 
that the District Court erred in refusing to abide by that ruling, 
an expression of Executive policy on a matter involving exter¬ 
nal relations. 

The courts of the United States have uniformly adhered to 
the view that recognition or status of belligerency of foreign 
governments are matters strictly within the prerogative of the 

* United States v. Hartford-Empire Co., 1P.R.D. 424 (N. D. Ohio 1940). 

™ Miles Laboratories, Inc. v. Seignious, SO F. Supp. 549 (E. D. S. C. 1939). 

* Baits Flying Corp. v. United States, 4 F. K. D. S72 (E. D. N. T. 1945), 
reversed on other grounds, 107 F. 2d 869 (2d Cir. 1948). 
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Executive branch of the government and not subject to judicial 
inquiry or decision, 3 * for constitutionally and inherently, 3 * the 
conduct of our foreign relations is committed to the political 
departments of the Government,* 0 to the exclusion of the Judi¬ 
ciary. The courts merely take judicial notice of the acts of 
the Executive in this field, which are binding on the judges, as 
well as on all other citizens, officials and agencies of the United 
States.* 1 

Traditionally, the Secretary of State is the official through 
whom the President acts in his role of representative of the 
United States in foreign affairs. Consequently (as the District 
Court recognized) any ruling with respect to the belligerency 
status of a foreign state embodied in a formal State Department 
document binds the courts, who have no power to make findings 
at variance with Executive policy thus expressed. But be¬ 
cause it was the Director of Selective Service rather than the 
Secretary of State who announced Executive policy on this 
matter, the District Court assumed that it had the authority to 
disregard his ruling. 

The conduct of foreign affairs, however, is entrusted neither 
to the Secretary of State nor to the Director of Selective Service 
but to the President. The Secretary of State, in so far as the 
constitutional interrelationship between the three branches 
of the Government is concerned, stands on no higher plane and 
is vested with no greater power than any other subordinate 
official of the Executive branch. He merely carries out the 
functions delegated to him by the President or the Congress. 
The Constitution would not prevent the Congress and the 
President from abolishing the State Department outright and 
from transferring all of its functions and duties to some other 
Government bureau or a score of Government bureaus should 


'* United State* y. Palmer, 3 Wheaton 610,634-635 (1818); United State* v. 
Curtiu-Wriffkt Corp^ 29© U. S. 304, 57 S. Ct 216, 81 L. Ed. 255 (1986); 
Oetjen y. Central Leather Co^ 246 U. S. 297, 302,88 S. Ct 300, 62 L. Ed. 726 
(1018); Jones v. United State*, 137 U. 8.202,212,118. Ct 80, 34 L. Ed. 
601 (1890). 

* United State* v. C%rti**-Wright Corp., ibid. 

*U. S. Const, Art I, II; Foster v. Veilson, 2 Pot 253 (1820); Oetjen v. 
Central Leather Co.'aupra note 17. ■ 
m Jones v. United State*, supra note 17. 
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they choose to take such action. No one win seriously argue 
that after such reorganization the courts would be unable to 
secure authoritative rulings on political questions pertaining 
to foreign relations from the department or departments to 
which foreign affairs functions and duties had been delegated, 
or that they would thereafter no longer be bound by such 
rulings. 

We are here faced with facts, which, in principle, do not 
differ from the hypothetical situation outlined above. For 
the purpose carrying out his duties under the Selective Train¬ 
ing and Service Act of 1940, the President, with Congressional 
permission, 22 delegated to the Director of Selective Service the 
authority vested in him by the Act, 0 including that pertaining 
to the making of rules and regulations for the designation of 
neutral countries to be used in determining the status of regis¬ 
trants seeking exemption as neutral aliens under Section 3 (a). 
Necessarily a part of that delegation of authority was the 
power to find the war status of foreign states whose nationals 
had registered under the Act. 0 

There is no sound reason why rulings promulgated by the 
Director in the lawful exercise of these delegated powers should 
not be as binding an expression of official Executive policy, on 
a matter pertaining to Executive prerogative, as if the Presi¬ 
dent himself had issued them. If it is true that constitutional 
or inherent, rather than statutory factors are responsible for 
the courts’ disability to decide matters involving American 
relations with foreign nations, then it is equally true that a 
simple statutory reapportionment of certain functions or re¬ 
sponsibilities within the Executive cannot effect a shift of power 
from it to the Judiciary. 0 • Refusal to recognize such rulings, 


“54 Stat 80S (1940) 50 U. S. G Ap* } 840 (b) (1948). 

"Executive Order No. 8545, Sept 25,1940. later, the statute itself pro¬ 
vided for such delegation to the Director. 57 Stat 598 (1943) 50 U. S. O. 
App, |S10 (b) (1946) . 

“ Cf. Dingman v. V'nited States, 156 F. 2d 148 (9th Or. 1946), cert denied, 
329 U. S. 730,67 S. Ct 86,91 L. Ed. 631 (1946) ; Rodenko v. United State*, 
147 F. 2d 752 (10th Cir. 1945), cert dented, 324 U. 8. 860, 65 S. Ct 867, 
89 L. Ed. 1418 (1945). 

[ “Delegation of authority in the foreign relations domain to some official 
other than the Secretary of State has become quite common in recent years. 
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however, would be equivalent to just such a shift and is there¬ 
fore improper. 

D. la the period in question here, Denmark was, in fact, neutral 

r- The Court's ruling does not make it clear just what was 
decided with respect to Denmark's belligerency status: whether 
the Court regarded Denmark as an enemy or as an ally of the 
United States. Appellee took an equally inconsistent position 
throughout the proceedings below. 

Apparently, the lower Court relied to some extent upon the 
Trading With the Enemy Act, 28 and a decision of the District 
Court for the District of Massachusetts, under that Act, 37 which 
purportedly established the proposition that Denmark was an 
enemy of the United States. But the Act defines “enemy” 
as follows: 

§ 2 . * * * 

(a) Any individual, partnership, or other body of in- 
i dividuals, of any nationality, resident within the terri¬ 
tory ( including that occupied by the military and naval 
forces) of any nation with which the United States is 
at war * * *. [Emphasis supplied.] 40 Stat. 411 
(1917), 50 U. S. C. App. § 2 (1946). 

Under that definition, any person residing in any part of enemy- 
occupied territory was an enemy, regardless of nationality or 
allegiance. It is apparent that to read the statute out of con- _ 

For example, in the field of foreign economic assistance, one of the principal 
instruments of foreign policy, a statute provides as follows: 

! “§ 1651. Congressional declaration of purpose. 

“(a) The Congress declares it to be the purpose of this chapter to • • • 
promote the foreign policy of the United States • • •, 

“| 1652. * • • 

; “(a) In order that the program of military, economic, and technical 
assistance authorized by this chapter may be administered as parts of a 
unified pn gram • * * the President is authorized to appoint in the Execu¬ 
tive Office of the President a Director for Mutual Security. * * •” 65 Stat. 
373,141,142 (1951) as amended, 22 U. S. C. A. if 1651,1652 (1953). 

**40 Stat. 411 (1917), as amended, 50 U. 8. C. A. App. {1 et seq. (1951). 
ti" The Bita, Maertlc, 52 F. Sapp. 56 (D. Mass. 1948), affd. on other grounds, 
sub. norm. United State* v. Grain Importert, 144 F. 2d 921 (1st Cir. 1944). 
“Since Denmark is now occupied by armed forces of nations with which the 
United States is at war, it would seem dear that the Damps Eibsselsk of 
1912 A/S is an 'enemy* within the meaning of that Act** p 59. 
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text with the very specific situation with which it was designed 
to deal, namely, trade with the enemy, is to give it a meaning 
that was never intended. It may be perfectly justified to con¬ 
sider France, an ally of the United States, as an “enemy” within 
the meaning of the Trading With the Enemy Act,* or to regard 
a United States citizen residing in enemy occupied territory as 
an “enemy” under that Act* but to give the statute such scope 
that it would impress enemy status upon allied nations, or upon 
citizens of the United States, for any other purpose, such as the 
immigration and nationality laws or the Selective Training and 
Service Act, would, in our opinion, be an absurdity. Equally 
untenable is the view that Denmark was not neutral (for the 
purpose of determining the status of one of its nationals under 
the immigration and nationality laws) merely because under 
the Trading With the Enemy Act, since enemy-occupied, it was 
an “enemy.”* 

On the other hand, the regulations promulgated by the very 
Selective Service Administration which was charged by the 
Congress and the President with the responsibility of adminis¬ 
tering the applicable statute were given no weight, 31 although 
they should have at least been given that weight ordinarily 
accorded administrative regulations. 

There might have been some justification for the Court's 
decision to disregard the Selective Service's designation of Den¬ 
mark as a neutral country had that designation been flagrantly 


m Drewry v. Onassis, 39 N. T. S- 2d 688, Misc. 578, revd. on other grounds, 
42 N. V. S. 2d 74,266 App Div. 292, afftL, 291N. Y. 779,53 N. E. 2d 243 (1942). 

*Feyenbend v. McGrath, 89 U. S. App. D. C. 33,189 P. 2d 694 (1951) : 
Salvoni v. Pilson, 86 U. S. App. D. C. 227, 181 F. 2d 615, cert, denied, 339 
U. S. 981,70 S. Ct. 1030,94 L. Ed. 1385 (1950). 

“If the Trading With The Enemy Act has no pertinency to Denmark's 
status here, neither have the other matters upon which the Court may have 
relied, sueh as a press release that Denmark was “not a free country and 
it was acting under duress;" a Military Government (for Germany) law 
listing Denmark as a member of the United Nations; or the fact that Den¬ 
mark was liberated In 1945 and bombed in 1940 (as was the American 
of Guam and many other allied, neutral, and enemy areas). Not one of 
these statements, releases, or facts has any bearing, applicability, or even 
persuasive force in a case which is governed by dear statutory i»ngn»g» and 
unmist akable administrative regulation. „ 

“The Court stated, “Since the Executive branch of the Government has 
not made a formal declaration or a formal decision on this question * * •«** 
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contrary to all known and notorious facts concerning Den¬ 
mark’s role in World War II. But it is a matter of public 
knowledge and record (of which judicial notice could have been 
taken) that the territory of Denmark was occupied by the Ger¬ 
man armed forces in less than a day; that neither the king near 
the government chose to go into exile, as so many other govern¬ 
ments had done and were to do as the war progressed; that 
Denmark never declared war on either the United States and 
its allies car on Germany and its allies; and that none of the 
belligerent powers declared war on it. 

i In the face of these known facts there was nothing before 
the Court upon which any finding in favor of appellee could 
have properly been based, but the irrelevant, unrelated, and 
conflicting matters referred to above. It is earnestly sub¬ 
mitted that the District Court’s decision flies in the face of an 
overwhelming mass of law and fact. 

.< 

HL Neither withdrawal of the petition for exemption nor ex- 
, piration of the Selective Training and Service Act have the 
[• effect of restoring a neutral draft-exempt alien’s eligibility 

for citizenship 

\ . 

The issue was raised both in the administrative and the 
Court proceeding (though not reached by the District Court) 
that an alien who attempts to withdraw his application for 
draft exemption and offers to serve in the armed forces ceases 
to be ineligible for citizenship. That is not the law” The 
statute provided that “any person who makes such application 
shall thereafter be debarred from becoming a citizen of the 
United States.” [Emphasis supplied.] There is no clause 
saving from the rigor of the statute, those who experience a 
change of heart at a subsequent time, regardless whether the 
reason for the conversion be meritorious or whether it be re¬ 
lated to the decreased danger or discomfort expected from 
military service because of a shift in the fortunes of war. That 
is as it should be. An escape from the high obligation of 

*Machado v. McGrath, 90 U. S. App. D. C. 70,198 P. 2d 706 (1951), cert 
toiled, 342 U. S. 948, 72 S. Ct 557,96 L. Ed. 706 (1952); Petition of Fatoul- 
lah, 76 F. Supjx 499 (E. D. N. Y. 1948); In re Martinet, 73 F. Supp. KU 
(W. D. Pa. 1947). 
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military service,” particularly in time of war, on the ground 
of “neutrality,” is utterly incompatible with the high standards 
of patriotism and allegiance which are properly demanded of 
prospective citizens. It is also incompatible with a claim— 
when perhaps the danger has passed or the outcome of the 
battle is less shrouded in mystery—of attachment and love 
fen* this country and that fen* which it stands which is implied 
in a petition fen* citizenship. 

Moser v. United States, 341U. S. 41,71S. Ct. 553,95 L. Ed. 
729 (1951), and Machado v. McGrath, supra; ” are not to the 
contrary, for there the alien “was led to believe that he would 
not [by applying for draft exemption] lose his rights to citizen¬ 
ship. If he had known otherwise, he would not have claimed 
exemption.” No assertion was made that Mr. Rasmussen did 
not know exactly what he was signing or that he was not fully 
cognizant of the fact that exemption on neutrality grounds de¬ 
barred him forever from citizenship. He simply changed his 
position, allegedly because he did not realize when he applied 
for exemption that service in the armed forces would not 
legalize his entry so far as possible naturalization was con¬ 
cerned. But “collateral mistake” is not a ground for relief 
where alien knows that his claim would forfeit his right to 
citizenship. 38 

Similarly, the disability appellee took upon himself when he 
took advantage of Section 3 (a) of the Selective Training and 

Service Act outlived the repeal of that Act.” Congress made 

« * — 

“The obligation to render military service is inherent in citizenship and 
may be compared with the obligation of a father to snpport Ms children. 
Self v. United State*, 150 F. 20 745 (4th Or. 1945); In re Martinez, supra 
note SI. 

“The Machado decision, far from supporting appellee’s argument, holds, 
as we read it, that subsequent events can never void the effect of draft 
exemption and that an alien who has made appUeatkm, is forever barred 
from naturalisation. And Petition of Aljouny, 77 F. Supp. 327 (B. D. 
Mich. (1948)), is not in point for the preposition for wMch it was cited 
below, for it rested on the issue of Palestine’s neutrality rather than on the 
effect of the withdrawal of an exemption application. See footnote 14 of 
Machado v. McGrath, supra. ' 

• ■ m Mamnerfrid v. United States, 200 F. 2d 730 (2d Cir. 1952). 

, M Manncrfrid T. United States, note 34, supra; Benaian r. Godwin, 16$ F. 
24 952 (2d dr. 1948), cert denied, 835U. S.886,69S.Ct 235,93 LlM. 
425 (194$)."^ ; 'y 

AA _ KA _:_i ' 1 <• - . ... .1 
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quite dear its intent to perpetuate the citizenship bar when it 
wrote the disability of Sec. 3 (a) of the Sdective Training and 
Service Act into basic immigration law. See TV, infra. 

IV• The present nationality laws would prevent appellee from 
becoming a citizen of the United States even if he were not 
barred under the old Act 

I. Were it ultimatdy determined and decided that the District 
Court properly assumed jurisdiction; were it determined and 
decided that appellee was not a national of a neutral state when 
he applied for draft exemption; and were it determined and 
decided that either the expiration of the Selective Training 
and Service Act or appellee’s attempted withdrawal of the ap¬ 
plication nullified that application; appellee would still be in¬ 
eligible for naturalization at this time. Section 315 (a) of the 
Immigration and Nationality Act of 1952, ST which is presently 
in effect, provides that, “Notwithstanding the provisions of 
section 405 (b) of this Act [»]*** any alien who * * * 
has applied for exemption * * * from * * * service in the 
Armed Forces * * * of the United States * * * on the 
ground that he is an alien * * * and * * * was relieved 
* * * from such * * * service on such ground, shall be per¬ 
manently ineligible to become a citizen of the United States.” 
The statute thus eliminates the earlier requirement that the 
alien be a national of a neutral nation and it renders any alien, 
including one who is national of a belligerent on either side, 
permanently ineligible for citizenship if he was relieved of mili¬ 
tary service on the ground of alienage. Section 315 (b) of the 
same Act adds that the records of Selective Service or of the 
National Military Establishment shall be conclusive as to 
whether an alien was so relieved. 

i The 1952 statute is of course inapplicable with respect to ap¬ 
pellee’s deportability since it was not in effect when he last en¬ 
tered the United States. But it is retroactive in its application 

"06 StaL 242, 8 U. S. C. A. f 1426 (1952). 

, “ Sec. 405 (b): “Except as otherwise specifically provided in title m, 
any petition for naturalisation heretofore filed which may be pending at 
the time this Act shall take effect shall be heard and determined in ac¬ 
cordance with the requirements of law In effect when such petition was 
filed.” 66 Stat 280 (1952), 8 T7. 8. C. A. |1101, note (1952). 
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in so far as it renders permanently ineligible for naturalization 
anyone who, at the time of the effective date of the Act was 
not a citizen of the United States and who is otherwise subject 
to its provisions. If appellee were to apply for naturalization 
now his petition would have to be considered in light of the law 
presently in force, and consequently he would, in any event, be 
barred from becoming a citizen. That portion of the judgment 
declaring him not ineligible for citizenship therefore would be 
erroneous, even if all other claims made by appellee were to 
be upheld. 

V. Conclusion 

The District Court had no jurisdiction of this action. If it 
did have jurisdiction, its rulings that appellee was not ineligible 
for citizenship and not subject to deportation are not supported 
by the law or the facts. Therefore, it is respectfully submitted 
that the order of the District Court entering judgment for ap¬ 
pellee be reversed. 

Leo A. Rover, 

United States Attorney . 

Lewis A. Carroll, 
Assistant United States Attorney. 
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1 United States District Court, District of Columbia 

3134-48 

Einar Rasmussen, 36-03 30th Avenue, Astoria, Long 
Island, New York, plaintiff 

v. 

Tom C. Clark, Attorney General of the United States, 
and Watson B. Miller, Commissioner of Immigration, 
DEFENDANTS 

Filed July 30,1948. Harry M. Hull, Clerk. 

Action for declaratory judgment under 28 U. S. C. A. IfiO and 
for review under the Administrative Procedure Act 5 U. S. 
C. A. 1001 et seq. 

The Plaintiff respectfully alleges: 

1. That this is an action for a declaratory judgment under 
the Declaratory Judgment Act (28 U. S. C. A. 400) and for 
review under the Administrative Procedure Act (5 U. S. C. A. 
1001, et seq.). 

2. That the defendant, Tom C. Clark, is the Attorney Gen¬ 
eral of the United States and is charged with the statutory 
duty to determine whether aliens are subject to deportation 
and admissible for permanent residence to the United States. 

3. That the defendant Watson B. Miller is the Commissioner 
of Immigration and Naturalization and is in direct charge of 
the administration of the immigration laws under the Attorney 
General. 

4. That the plaintiff is a native and citizen of Denmark 
who first entered the United States on August 6,1929. 

5. That on or about April 26,1943, plaintiff executed D. S. S. 

Form 301 which was an application for relief from military 
service as a national of a neutral country. Plaintiff was 
thereafter classified IV-A. ... 

(l) 


i 
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6. That on October 4,1943 plaintiff submitted a request for 
withdrawal of the said D. S. S. Form 301, and requested 

2 induction into the United States Armed Forces. 

• 7. That thereafter plaintiffs claim for exemption was 
no longer honored and before the cessation of hostilities with 
enemy powers, he was reclassified I-A, called for induction 
and given a physical examination. 

i 8. That thereafter plaintiff was rejected as physically unfit 
for military service because of defective vision. 

9. That the plaintiff was made the subject of deportation 
proceedings and on March 30,1944, he was granted permission 
to adjust his status through preexamination and voluntary 
departure. 

10. That plaintiff departed to Canada, obtained a preference 
quota immigration visa and reentered the United States cm 
January 16,1946. 

11. That the plaintiff was admitted to the United States 
on January 16,1946 for permanent residence. 

12. That the plaintiff is married to an American citizen and 
is supporting his wife and two native bora children. 

13. That plaintiffs family is completely dependent upon 
him for support, that plaintiff has no criminal record, and has 
behaved as a person of good moral character during his resi¬ 
dence in the United States. 

14. That <m or about April 25,1947, deportation proceedings 
were again instituted against plaintiff on the ground that he 
was ineligible to citizenship and therefore inadmissible at the 
time of his entry on January 16,1946. 

i 15. That the defendant* Watson B. Miller through his agents 
directed on March 31,1948 that plaintiff be granted 90 days in 
which to leave the United States. 

16. That the defendant Tom C. Clark, acting through the 
Board of Immigration Appeals, on June 30,1948, directed that 
plaintiff be deported to Denmark. 

3 17. That the basis for the order of deportation afore- 
i mentioned was that plaintiff was ineligible for citizen¬ 
ship on the ground that he claimed exemption as a native of a 
neutral country, i. e. Denmark. 


3 * 

18. That Denmark was not a neutral countzy at the time 
plaintiff executed the aforesaid D. S. S. 301. 

19. That at the time the aforesaid order of deportation was 
entered, the Selective Training and Service Act of 1940 includ¬ 
ing Section 3 (a) thereof had ceased to be operative and was 
no longer in force and effect. 

20. That plaintiff’s voluntary submission to induction in 
1943 relieved him of the consequences of his claim for exemp¬ 
tion. 

21. That plaintiff is not barred from citizenship and was ad¬ 
missible for permanent residence to the United States on Janu¬ 
ary 16,1946. 

22. That the aforesaid order of deportation is null and void. 

Wherefore, plaintiff prays for judgment dedaring: 

(a) That he was not bound by the Form D. S. S. 301 because 
the plaintiff was not a neutral alien. 

(b) that he is not barred from citizenship because Form 
D. S. S. 301 was later during hostilities disregarded both by 
plaintiff and his draft board. 

(c) that plaintiff is no longer barred from citizenship. 

(d) that plaintiff was admissible to the United States for 
permanent residence. 

(e) that the order and warrant of deportation issued by 
defendants is null and void. 

Jack Wasserman, 

Jack Wasserman, 

Attorney for Plaintiff, 
lJfi6 G Street NW., Washington 5, D. C. 

Anita Streep, 

Of Counsel. 
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4 ; United States District Court for the District of 

Columbia 

Ovil Action No. 3I34r4S 
^ - \jr Einab Rasmussen, plaintiff 

v. 

• . • 

i * ’ . Tom C. Clark, et al., defendants 

*;> /:? <:< i ■ - ' • < 

filed July 13,1949. Harry M. Hull, Clerk. 

~ ■ Motion to dismiss complaint 

Come now the defendants by their attorney, George Morris 
Ray, United States Attorney, and move to dismiss the com¬ 
plaint in the above entitled cause for the following reasons: 

I. The Court is without jurisdiction over the subject matter. 
, 2. The Complaint fails to state a claim upon which relief 
maybe granted. 

Respectfully submitted. 

} George Morris Fay, 

i * ’• *“ . George Mobris Fay, 

United States Attorney. 
Ross ODonoghue, 

Ross OTDonoqhub, 
Assistant United States Attorney. 

. Stafford R. Grady, 

Stafford R. Grady, 

i * . „ % * 

; Assistant United States Attorney. 

</ • • j k * ■* * 
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5 United States District Court of the District of Columbia 

Civil Action No. 3134-48 ■ 

Einab Rasmussen, plaintiff 

J. Howard McGrath, et al., defendants 
Filed June 29,1951. Harry M. Hull, Clerk. 

Answer 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 


Second Defense 

Specifically answering the numbered paragraphs of the com¬ 
plaint defendants admit, deny and aver as follows: 

1. Defendants are not required to answer paragraph 1 of • 
the complaint. 

2. Admitted. 

3. Denied. 

4,5. Admitted. 

6. Defendants admit the allegations of paragraph 6 of the 
complaint except that they deny that plaintiff requested in¬ 
duction into the Armed Forces. Defendants aver that plain¬ 
tiff indicated his willingness to serve in the Armed Forces of the 
United States. 

7,8,9,10,11. Admitted. 

12. The allegations of paragraph 12 are admitted except that 
defendants aver that the two native bom children referred to 
therein are plaintiffs stepchildren. 

13. Defendants lack sufficient information upon which to 
form a belief as to the truth or falsity of the allegations of para¬ 
graph 13 of the complaint. 

14,15,16,17. Admitted. 

18. Denied. 
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6 . 19, 20, 21, 22. Hie allegations of these paragraphs - 

state conclusions of law which defendants are not re¬ 
quired to admit or deny. Insofar as an answer is required the 
allegations are denied. 

Wherefore, defendants demand that the complaint be dis¬ 
missed with costs. 

George Morris Fay, 

George Morris Fat, 

■ : United States Attorney.- 

Ross O’Donoghue, 

Ross OTDonoghue, 

Assistant United States Attorney. 
i L. Clark Ewing, 

j / L. Clark Ewing, 

Assistant United States Attorney . 

i Certificate of Service 

J hereby certify that a copy of the foregoing Answer has 
been mailed to attorneys for plaintiff addressed as follows: 
Jack Wasserman and Irving Jaffee, Esqs., 50113th Street NW., 
Washington, D. C., this 28th day of June 1951. 

L. Clark Ewing, 

L. Clark Ewing, 
Assistant United States Attorney. 
.■filed June 29, 1951. Harry M. Hull, Clerk. 



7 United States District Court for the District of Columbia 

7 J. *.• < V .. * ' 7 ■; -*t . -•'_ ••• 

Calendar No.-*- 

, . ; ‘ , f t 

Civil Action No. 3134-48 

■ * *■ • 

Rasmussen, plaintiff 

* * * 

V. - •'"! 

McGrath, et al., defendant 

Filed January 26, 1953. Harry M. Hull, Clerk. 

- * ; ' • ( ■ 

__ t 

Pretrial proceedings 

s • > 

Statement of Nature of Case: Attached hereto is the pre¬ 
trial statement of plaintiff and also the {Retrial statement of 
defts. 

Date: January 26,1953. 

Luther Youngdahl, 

Luther Youngdahl, 

Pretrial Judge. 

$ United States District Court far the District of 

Columbia 

Civil Action No. 3134-48 

Einar Rasmussen, plaintiff 
v. 

James P. McGranert, Attorney General, et al., 

DEFENDANTS 


Piled January 26,1953. Harry M. Hull, Clerk. 

Pretrial memorandum 

This is an action for declaratory judgment under 28 U. S. CL 
2201 and for review under the Administrative Procedure Act 
(5 U. S. C. 1009). The plaintiff seeks a judgment declaring 
that he is eligible to citizenship and that a deportation order 
entered by the Attorney General is null and void. 
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, * Plaintiff, a native and citizen of Denmark, asserts that he 
came to the United States in 1929, that he claimed exemption 
from military service in April, 1943 as a neutral alien, and that 
in October 1943 he submitted to induction and was thereafter 
rejected as physically unfit. Plaintiff is married to an Ameri¬ 
can citizen and is supporting her and two native-born step¬ 
children. In 1946 pursuant to permission granted by the Im¬ 
migration Service in 1944, plaintiff went to Canada, secured 
a permanent immigration visa and was admitted to the United 
States for permanent residence. Thereafter, on April 25,1947, 
deportation proceedings were instituted and deportation or¬ 
dered upon the ground that plaintiff was ineligible to citizen¬ 
ship in 1947 and his visa and his admission to the United States 
were erroneously granted. Plaintiff contends that he was 
' properly granted a visa and admission to the United States, 
that he was and is eligible to citizenship because: (1) He was 
not a neutral alien in 1943 since Denmark was not a neutral 
country; (2) He was misled into filing the claim of exemption 
as a neutral through the mistake of Selective Service officials; 
(3) His eligibility for admission to the United States 
should be determined by the law as it existed in 1944 
9 * when preexamination was granted to him; (4) His sub¬ 
sequent reclassification and submission to induction in 
1943 removed any citizenship disability if ever incurred. 

Defendant contends that Denmark was a neutral country, 
that plaintiff has been ineligible to citizenship since 1943 and 
was inadmissible to the United States in 1947. Because of 
this ineligibility, defendant asserts that plaintiff is properly 
subject to deportation and that the deportation order herein is 
valid. 

i Counsel stipulate that any official government documents, 
either originals, photostats, carbons or copies may be intro- 
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dnced without formal proof subject to objections as to compe¬ 
tency, relevancy or materiality. 

Jack Wasserman, 

Jack Wassebman, 

Attorney for Plaintiff. 
Ross ODonoghue, 

ROSS ODONOGHUE, 

Assistant United States Attorney, 

Attorney for Defendant. 

Dated: . 

Luther Youngdahl, 

Pretrial Judge. 

10 In the United States District Court for the District of 

Columbia 

C. A. No. 3134-48 

Em as Rasmussen, plaintiff 

v. 

Herbert Brownell, etc., defendant 

Filed May 18,1953. Harry M. Hull, Clerk. 

Ruling from the Bench by the Hon. Alexander Holtzoff, Judge 
on motion for Declaratory Judgment 

Washington, D. C., Thursday, May 14,196S. 

Robert I. Thiel, Official Repeater 

11 The Court* The Court has had considerable hesi¬ 
tancy and reluctance in attempting to determine the 

merits of this litigation, because subsequent to the time when 
it was instituted the Supreme Court held that an action for a 
declaratory judgment will not lie to determine the validity of 
an order of deportation. 

The Court upon reflection, however, determined to keep this 
case and decide it on the merits in view of the fact that after 
it was dismissed in this Court it was remanded by the Court 





of Appeals for trial Even though that,'order of remand was 
made on consent, nevertheless, the Court is inclined to the view 
that it is binding on this Court and constitutes the law of the 


case. 




i This brings us to the real question at issue. The plaintiff 
made a claim for exemption from Selective Service as a citizen 
of a country alleged to be neutral in World War II, namely, 
Denmark. The Selective Service Act permitted citizens of 
neutral countries to make a claim for deferment on the ground 
that they were such citizens. The Selective Service Act pro¬ 
vided, however, that a person who makes such a claim ceases 
to be eligible for naturalization. 

, The plaintiff’s deportation has been ordered on the ground 
that by making the foregoing claim he became ineligible to 
citizenship and thereby ineligible to remain in the United 
States as a permanent resident. 

12 It is claimed by the plaintiff that Denmark was not 
in fact a neutral country but for some purposes it was an 
enemy country and for others an allied and associated power, 
thus being in a somewhat anomalous state. 

The Government claims that the Court may not review this 
point in view of the fact that it was not raised before the 
Immigration authorities. 

, The pretrial memorandum clearly indicates, however, that 
this issue was raised by the plaintiff at pretrial, that it was 
met by the defendant at pretrial and that no contention was 
made that the issue was not available or open. The Court 
is bound by the pretrial order, and therefore the conclusion 
necessarily follows that this issue is open for decision. 

Ordinarily, the question whether a foreign power is a neutral 
or not is a political question to be determined by the Presi¬ 
dent of the United States or the Secretary of State. In this 
instance, however, the State Department has failed to make 
a determination of this question. In fact, the conclusion 
seems inescapable that the State Department carefully and 
deliberately refrained from making an open declaration on the 


question whether Denmark should be or should not be regarded 
as a neutral. For the purposes of the Trading-With-the- 
Enemy Act Denmark was regarded as an enemy country. 



Since the Executive Branch of the Government has 
13 not made a formal declaration or a formal decision 
on this question, which may be deemed to be a political 
one, the Court has to decide it as a question of fact, and it 
must do so as it would determine any other fact presented 
to it for decision. 

The parties have stipulated the evidentiary facts cm the 
basis of which the Court may make its decision. The Court 
reaches the conclusion, on the basis of the stipulated facts, that 
Denmark was not a neutral country. If it was not a neutral 
country, it necessarily follows that the provision of the Selec¬ 
tive Service Act on which the Government relies for depriving 
the plaintiff of eligibility few citizenship is not applicable. It 
may well have been erroneous for the Selective Service au¬ 
thorities to grant the plaintiffs claim for exemption as a 
citizen of a neutral country, because he was a citizen of a coun¬ 
try that was not neutral. But, be that as it may, the drastic 
penalty of loss of eligibility few citizenship may not attach 
to the plaintiffs claim of citizenship in a neutral country and 
to the grant of that claim of exemption, because in fact 
D enmar k was not a neutral country. 

In view of these circumstances, the Court will render 
judgment in favor of the plaintiff. You may present pro¬ 
posed findings of fact and conclusions of law, and proposed 
judgment. 
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15 United States District Court for the District of 

Columbia 

Civil Action No. 3134-48 

Einab Rasmussen, plaintiff 
v. 

i Herbert Brownell, Attorney General of the United 
States, et al., defendants 

I filed May 21,1953. Harry M. Hull, Clerk. 

Findings of fact and contusions of law 

rThis cise having come on for trial and the Court having 
heard the testimony adduced by the plaintiff and defendants, 
makes the following findings of Fact and Conclusions of Law: 

Findings of Fact 

1. The plaintiff is a native and citizen of Denmark, who 
entered the United States on August 6,1929, illegally. 

1 2. On or about April 26, 1943, plaintiff executed D. S. S. 
Form 301 which was an application for relief from military 
service as a national of a neutral country, to wit Denmark, and 
claimed such exemption pursuant to the Selective Training 
and Service Act of 1940. 

3. That thereafter on January 16,1946, the plaintiff entered 
the United States in possession of a permanent immigration 
visa issued to him by an American Consul in Canada after he 
had been granted voluntary departure and preexamination by 
the defendants. 

4 That thereafter on June.30,1948, the plaintiff was ordered 
deported by the defendant’s predecessor upon the ground that 
he was ineligible to citizenship at the time he entered the 
United States on January 16, 1946, and that accordingly he 
entered the United States on such date illegally. 

16 5. That at the time the plaintiff executed the afore¬ 
said claim for exemption from military service as a 

neutral alien cm April 26, 1943, Denmark was not a neutral 
country. 


1 


4 


4 


•4 


4 


4 


4 


A 

A 




la 

* ■ 

Conclusions of Law 

1. This Court has jurisdiction of this cause pursuant to the 
mandate of the Court of Appeals for the District of Columbia 
Circuit which reversed an order of the United States District 
Court herein dismissing the cause for lack of jurisdiction. 

2. The aforesaid ruling of the Court of Appeals constitutes 
the law of the case herein that jurisdiction exists to determine 
this action for declaratory judgment upon the merits herein. 

3. The plaintiffs claim for exemption as a neutral alien pur¬ 
suant to the Selective Training and Service Act of 1940 had no- 
force and effect in view of the fact that Denmark, of which: 
he was a citizen, was not a neutral country. 

4. Plaintiff is not ineligible to citizenship upon the ground 
that he claimed exception as a neutral alien and accordingly he 
is not subject to deportation upon the ground that he entered 
the United States on January 16,1946, illegally. 

Dated: May 21,1953. 

Alexander Holtzoff, 
Alexander Holtzoff, 

United States District Judge. 

No objection as to form: 

Boss O'Donoghue, 

Assistant United States Attorney. 

17 United States District Court for the District of 

Columbia 

Civil Action No. 3134-48 . -. 

Einab Rasmussen, plaintiff 
v. 

Herber t Brownell, Attorney General of the United 
States, et al., defendants 

Filed May 21,1953. Harry M. Hull, Clerk. 

Judgment 

-The above cause having come on for trial before the Court,, 
sitting without a jury, the Court having considered the plead- 
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mgs and the evidence adduced and having entered findings of 
Fact and Conclusions of Law, it is 

Ordered, adjudged and decreed by the Court this 21st day 
of May, 1953, that judgment be and the same hereby is entered 
for the plaintiff, Einar Rasmussen, declaring that he is not 
ineligible for citizenship upon the ground that he claimed ex¬ 
emption as a neutral alien, and not subject to deportation upon 
the ground that he claimed exemption as a neutral alien under 
the Selective Training and Service Act of 1940. 

Alexander Holtzoff, 
Alexander Hoi/tzoff, 

United States District Judge. 

'No objection as to form: 

Ross ODonoghue, 

Assistant United States Attorney. 

18 United States District Court for the District of Columbia 

Civil No. 3134-48 

Einab Rasmussen, plaintiff 
v. 

Herbert Brownell, Attorney General of the United 

States, defendant 

Filed July 20,1953. Harry M. Hull, Clerk. 

Notice of Appeal 

Notice is hereby given this 20th day of July 1953 that 
Herbert Brownell, Attorney General of the United States, 
hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered 
on the 21st day of May 1953 in favor of Einar Rasmussen 
against said Herbert BrownelL 

Leo A. Rover, 

Leo A. Rover, 

Attorney for Defendant, United States Attorney. 

To the Clerk of the District Court: Please serve a copy of 
this Notice of Appeal upon Jack Wasserman, Esq., Warner 
Building, Washington, D. C. 


t 
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23 In the United States District Court for the 

District of Columbia 

C. A. No. 3134-48 

Einar Rasmussen, plaintiff 
v. 

Herbert Brownell, etc., defendant 

Filed December 21,1953. Harry M. Hull, Clerk. 

Washington, D. C., Wednesday, May IS, 1958. 

The above-entitled case came on for hearing on Motion 
forDedaratory Judgment before the Hon. Al exan der Holtzoff, 
Judge, at 2: 30 o’clock, p. m. 

Appearances: On behalf of the plaintiff: Jack Wasserman, 
Esq. On behalf of the defendant: Mr. Robb ODonoghue, 
Asst. U. S. Atty. 

24 proceedings 

The Deputt Clark. Case of Rasmussen versus McGrath, 
etaL 

Mr. Wasserman. May it please the Court, I would like to 
move to substitute Herbert Brownell as the party defendant 
in this action. 

The Court. It may be done. 

Mr. OT)onoghtje. I have no objection. 

The Court. Have you prepared an order? 

Mr. Wasserman. I do have a stipulation with an order that 
I can use. 

The Court. Will you submit your order. Let me dispose 
of this matter first. 

This case is another of the many iHustrationsof the absurdity 
of having to make orders of substitution every time there is 
a change in a high-ranking government officer. The amount 
of money wasted and filing space gone to waste, I think, is 
ridiculous. Of course, it is not counsel’s fault. 

Mr. O’Donoghue. Your Honor will remember your recom¬ 
mendation, and acting on that recommendation, I wrote a 
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letter that Mr. Rover signed, I believe, the first or second day 
in office, but I am afraid we have received no reply to that as 
yet. 

! The Court. I had hoped that perhaps a change in the 
Department of Justice would result in securing more 

25 prompt answers to correspondence, but apparently that 
hasn’t happened as yet. I am still hopeful, however. 

You may proceed, gentlemen. 

Mr. Wasserman. If Your Honor please, before proceeding 
on the merits, it is my understanding that Mr. OT)onoghue 
desires to make a motion to dismiss for lack of jurisdiction, and 
I think orderly procedure would require that he be heard on 
that first. 

i The Court. Yes. I will hear Mr. O’Donoghue. 

Mr. O’Donoghue. May it please the Court, the basis for this 
motion is a rather recent decision of the Supreme Court in 
Heikkila against Barber, which was decided March 9, and is 
reported in 345 U. S. at page 229. The case itself involves an 

attempt to have the Court- 

The Court. I beg your pardon? 

! Mr. O’Donoghue. The complaint itself seeks to have the 
Court review and hold null and void an order of deportation. 
The action is by way of declaratory judgment, and the review 
provisions of the Administrative Procedure Act. 
i The Supreme Court said in Heikkila against Barber, at page 
235, with regard to orders of deportation: “Now, as before, 
he may attack a deportation order only by habeas corpus.” 
The Court. That was decided just three or four weeks 
ago? 

26 Mr. O’Donoghue. Yes, Your Honor—March 16. 

The Court. I had forgotten the name of the case, but 

I remember reading it at the time. 

Mr. O’Donoghue. Heikkila against Barber, 
i The Court. Your point is that the validity of the order of 
deportation may not be tested by an action for declaratory 
judgment, and habeas corpus is the proper remedy? 

Mr. O’Donoghue. Yes, sir. I believe it is suggested that 
this case is somewhat analogous to those of Perkins against 
Elg, and McGrath against Christensen, which were alluded to 
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by the Supreme Court in the Heikkila case but distinguished 
on the ground that neither of those cases involved an outstand¬ 
ing order of deportation. It must be conceded, I am sure, that 
this case does involve an outstanding order of deportation, and 
under those circumstances, I think the Court must hold itself 
without jurisdiction. 

The Court. The Supreme Court distinguished the Christen¬ 
sen case. I didn’t think the distinction was very strong. They 
just wanted to overrule it. That is what they practically did. 

I always had the feeling that the Christensen case was not 
correct and would be overruled some day, because if the Chris¬ 
tensen case is right, then we would be trying all deportation 
cases from every district in the United States right here in 
this district. We would probably need a half dozen more 
judges. 

27 Mr. O’Donoghue. I believe Your Honor is entirely 
correct when he says that this case overruled McGrath 
against Christensen, but it is one of those situations where the 
Supreme Court does not like to say so flatly quite yet. 

The Court. That has always been so, since the beginning of 
the Republic, no matter what the personnel of the Supreme 
Court has been. They always prefer to distinguish cases 
rather than to overrule them, even though very frequently in¬ 
tellectual integrity would have led them to overrule the case. 
I don’t think people ought to be ashamed when they reverse 
themselves. 

What do you have to say about this, Mr. Wasserman? 

Mr. Wasserman. I have two answers, Your Honor, and my 
first answer I think is the best one. 

The Court. Always give your strong point first. 

Mr. Wasserman. That is this: I don’t know whether it 
was two years ago or four years ago—this action was started 
in 1948—Mr. O’Donoghue came into court and moved to dis¬ 
miss for lack of jurisdiction, and I believe it came on to be 
heard before Judge Letts, and Judge Letts granted that mo¬ 
tion. And I appealed to the Court of Appeals, and the Court 
of Appeals on confession of error by the Government ruled that 
on the basis of Christensen against McGrath there was 
jurisdiction. 


Now I say to your Honor that is the law of the case. 

28 The Court of Appeals may change its mind, but I don't 
. think a District Court judge can disagree at this point, 
in this stage of the proceeding, with the Court of Appeals. 

Just to cement it a little further, I do have cases where the 
Supreme Court has held that the doctrine of res judicata ap¬ 
plies to jurisdiction. I will cite them to Your Honor if Your 
Honor wants to hear them. 

‘ The Court. Mr. Wasserman, this Court would be in a rather 
peculiar position if it heard the case, and if it had occasion— 
and no matter which way decided, if it decided the case against 
you, you could appeal on the ground of lack of jurisdiction, so 
you wouldn't have any res judicata against you, and then you 
could bring habeas corpus in the district in which this plaintiff 
is restrained of his liberty. 

If I decide it in your favor then Mr. CDonoghue would or 
should appeal, unless the Government becomes convinced that 
I was right on the merits, and then the Court of Appeals would 
probably say, “Well, we were wrong in holding that jurisdiction 
is in the District Court, and under the authority of the recent 
Supreme Court decision we reverse." So that would be love's 
labor lost. 

Mr. Wasserman. I think Your Honor is absolutely correct, 
but I think the awkward position we are in is by reason of the 
doctrine of the law of the case, and the Court of Appeals— 

The Court. In this jurisdiction the doctrine of law of 

29 the case isn't applied as rigidly as it is in some juris¬ 
dictions. For example, it is the rule in this jurisdiction 

that a decision of one District Judge on an interlocutory mo¬ 
tion does not make the law of the case. The Court of Appeals 
has held that. 

Of course, here the situation is a little different. You have 
a decision of the Court of Appeals. 

Mr. Wasserman. On this very issue. 

The Court. But it was on confession of error. 

Mr. Wasserman. Yes, but the Court of Appeals does not 
need to accept a confession of error even as the Supreme Court 
has said it doesn't need to accept a confession of error. 




The Court. It accepts them. 

Mr. Wasserman. It accepts them, but in the Mandoli case, 
as Your Honor well knows, the Government confessed error 
and waived oral argument, but nevertheless the Court set it 
down. 

The Court. What do you gain by trying this case? Of 
course, if you lose, you have lost nothing, because you could 
still go, still have resort to habeas corpus, but if you win, your 
victory would be elusive, wouldn’t it? 

Mr. Washerman. No, I don’t think it would be. Frankly, 
I think on the merits Your Honor is going to find that there is 
really no question of fact on the merits, it is going to 
30 be a question of law. I think on the merits it is dear 
there should be recovery. Here is a case that has been 
pending since 1948. I would be less than frank if I didn’t tell 
Your Honor that if this is thrown out on lack of jurisdiction, 
I would re-file a declaratory judgment action in this case within 
the next few days, because the question of whether or not what 
the Supreme Court dedded was that under the 1917 Immigra¬ 
tion Act you couldn’t bring declaratory judgment. I refer 
Your Honor to footnote 4 of the Heikkila case. 


I might say that this issue as to whether or not you can bring 
declaratory judgment after December 24, 1952, when the 
McCarran-Walter Act went into effect, is now before our Court 
of Appeals in the Rubinstein case, and as Your Honor knows, 
that decision may come down any day now. 

The Court. I don’t know that, that it may come down any 
day. That is one thing I admit I don’t know. 

Mr. Wasserman. Be it as it may, that case has been argued 
and is pending before the Court of Appeals. I will say that 
Mr. O’Donoghue and I do fed that it will come down real soon. 


The Court. There is another point about actions for declara¬ 
tory judgment. Unlike other forms of action, the District 
Court has discretion whether or not to entertain an action 

*' ♦ * l 1 / ? ■ *' * ,, j 

for a declaratory judgment. That is a well-settled 


31 rule of law as to actions for declaratory judgments. 

Now, then, would I not be acting improvidently if I 
entertained such an action in this case? 

if.; W-i .■/ ;. ; v< ■: j. t < • ..’it' .• ; 



Mr. Wasserman. I would like to respectfully say to the 
Court that I think in my judgment Your Honor would be act¬ 
ing improvidently if you did not entertain jurisdiction. 

The Court. Why? What is the peculiar equity here? 

Mr. Wasserman. I have read the cases on discretion and 
declaratory judgment, and I don’t have all the cases with me 
at the moment, but I do have them in the office. It is a judi¬ 
cial discretion, and there must be some reason for refusing to 
entertain jurisdiction, as I read the cases, including the Su¬ 
preme Court case, on the subject. 

Here you have a case in which jurisdiction was declined by 
the District Court, and the Court of Appeals reversed. The 
issue here is the same as the Christensen case. 

The Court. You have answered that question. I do want 
to know this: Is the plaintiff detained at an immigration 
station? 

Mr. Wasserman. No, the plaintiff is right here in court, 
Your Honor. 

The Court. Is he on bond? 

i Mr. Wasserman. Yes, he is on bond, Your Honor. 

The Court. From where? 

, Mr. Wasserman. He resides in New York with his 
wife. 

32 The Court. Is he on bond from Ellis Island, then? 

Mr. Wasserman. I don’t think he was ever detained. 
They merely served him with a warrant of arrest, and then 
released him. 

I The Court. Why is he being deported? What is the basis 
of the deportation? 

Mr. Wasserman. I would like to go into the facts. 

' The Court. I want to get a little preliminary information. 

Mr. Wasserman. The basis of the deportation is solely 
that at the time he last entered the United States with proper 
documents in 1948 that he was ineligible to citizenship. It is 
that status question. 

The Court. Ineligible on what ground? 

Mr. Wasserman. On the ground that he claimed exemption 
as a neutral alien. He is a native of Denmark, and one of 
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the issues is, was Denmark a neutral country. Now, the other 
issue is this: This man went to the draft board, and I have- 

The Coubt. I just wanted to get the general idea. It is a 
question of citizenship, in other words? 

Mr. Wasserman. Yes, sir. And like Christensen, that is 
status. 

The Court. How big is the bond that he has given? 

Mr. Wasserman. Five hundred dollars, Your Honor. 

I do want to tell Your Honor about my second ground. 

33 In the Heikkila case- 

The Court. Tell me what the ground is without giv¬ 
ing me a long explanation. 

Mr. Wasserman. That status is involved. That said eligi¬ 
bility for citizenship involves a status question, and where a 
status question is involved, you can bring declaratory judg¬ 
ment. Heikkila distinguished on that. There are those two 
bases on jurisdiction, one, that is the law of the case, and, two, 
that status is involved. 

The Court. What is the name of the Supreme Court case? 

Mr. Wasserman. I have the full text here, Your Honor. 

The Court. I’d rather have it in big print. 

Mr. ODonoghue, I am rather impressed by the point that I 
am not a free agent any more in view of the reversal by the 
Court of Appeals of the order of Judge Letts which granted 
the motion to dismiss. 

Mr. ODonoghue. Well, that, of course, was by stipulation. 
In a large number of cases that were pending there the Court 
merely approved their return- 

The Court. That was by stipulation? 

Mr. O’Donoghue. Yes, sir. 

- The Court. Confession of error? 

Mr. O’Donoghue. I think it was stipulation. I don’t think 
it was in the form of confession of error after the decision in 
Christensen. 

34 The Court. The mandate is here. 

Mr. O’Donoghue. I think perhaps it was only on 
that stipulation which you have immediately before you there. 
This, as you see, is in the caption, one of a large number of 
cases in which that was done. 



The Court. I was hoping that I would find either a stipula- 
tion or the mandate of the Supreme Court in the jacket. I 
don’t see it. 

,Mr. ODonoghue. I think that’s why, because there is no 
aider that I know of of the Court of Appeals in the jacket, 
that it was merely by stipulation that they were returned here. 

The Court. The stipulation would be in the file, would it 
not? 

Mr. ODonoghue. It should be there. I thought that long- 
captioned thing was the first portion of the stipulation. 

The Court. That’s a notice of appeal, notice of appeal en¬ 
titled in a whole series of cases. I have never seen that done 
before. 

Mr. ODonoghue. Mr. Wasserman has a monopoly on that 
type-of case, so he took them up together and down again 
together. 

Mr. Wasserman. If Your Honor please, what happened, a 
whole group of cases were consolidated for the purposes of 
’ ; appeal, and the chances are that the mandate is in one 
35 • of the consolidated cases. 

The Court. Assuming it was by stipulation, still there 
was action by the Court of Appeals, wasn’t there? 

. Mr. ODonoghue. I don’t think it was any real determina¬ 
tion of jurisdiction, Your Honor, and I don’t think that we 
can confer jurdisdiction on the Court by any agreement of 
parties, and again I think the question may be raised at any 
time. The question is constant throughout the case. 

The Court. The Christensen case is distinguished in the 
opinion of Justice Clark by calling attention to the fact that 
the Christensen case did not involve an outstanding deporta¬ 
tion order. The instant case does involve an outstanding de¬ 
portation order, does it not? 

-• Mr. ODonoghue. Yes, that is the important distinction, it 
seems to me, that the Supreme Court relied on. 

The Court. Then there is another distinction mentioned by 
Mr. Justice Clark. Christensen’s ineligibility for naturaliza¬ 
tion was set up in contesting the Attorney General’s refusal to 
suspend deportation. Appellant’s status as an alien is not 
disputed. . 
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Well, that is a second distinction attempted to be drawn by 

• » 

the Supreme Court against the Christensen case. 
r Mr. OTDonoghtje. Yes, I think that is so. 

! The Court. Here the status is in dispute, according to what 
Mr. Wassennan said. 

36 ' Mr. (TDonoghue. I don’t think the status is in dis¬ 

pute. There is no question but that this plaintiff is 
an alien. The question is whether or not he is eligible for 
citizenship. 

: The Court. His status as an alien is not disputed. 

Mr. O’Donoghue. I suggest, Your Honor, that for the pur¬ 
pose of saving time that this should be dismissed so that he can 
immediately proceed by habeas corpus in New York and have 
the thing ultimately disposed of. 

The Court. I would like to ask Mr. Wassennan a question 
which requires a very frank answer. However, if you prefer 
not to answer it, I will be very glad not to press the question. 

My question is this: In view of the Supreme Court deci¬ 
sion in the Heikkila case, why don’t you proceed by habeas 
corpus in the Southern District of New York? You must 
have some reason for not doing it, some strategic reason. 

Mr. Wasserman. No. there is no strategic reason, Your 
Honor. As a matter of fact, just before I left my office I was 
preparing a writ of habeas corpus. I go to New York quite 
frequently to argue writs there. 

Here is a man who is happily married, and in order to bring 
on a writ I must first wait until he is taken into custody. 

The Court. You could surrender him for five minutes and 
dining the five minutes you can get the habeas corpus 

37 writ. 

Mr. Wasserman. Generally it doesn’t work out that 
way in New York. It does work out that way here in the Dis¬ 
trict of Columbia. As a matter of fact, that is exactly what 
happened in the Soong case. Mr. Soong was surrendered to 
the marshal for about five minutes, and then the case came 
on to be heard before Your Honor. But in New York gen¬ 
erally they don’t take a man into custody and they won’t take 
him into custody until they are ready to deport him, and then 
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they won’t release him from Ellis Island. The result is that 
he is detained and he is detained more than for five minutes. 

You are dealing with a very large office there, and that’s 
the way the thing works out practically. And very often the 
average case that I have where a writ is brought on the man, 
the man is in detention a good two weeks. It is because of that 
that we dislike bringing writs of habeas corpus in New York. 

Of course, I personally have a reason of my own. I prefer 
to argue cases here in the District of Columbia. 

The Court. I wonder if you are right. I have sat in motions 
court in New York and I have signed writs of habeas corpus 
the same day, within five or ten minutes after they were pre¬ 
sented to me. I don’t know why there should be a two week’s 
delay. 

Mr. Wasserman. If Your Honor please, what hap- 
38 pens—Your Honor signs the writ, but there is a rule 

in New York—I think it is rule 29 of the local rules— 
which provides—and it is the only district that has that rule— 
that the court cannot release the individual pending hearing on 
the writ. So that while Your Honor can sign a writ, whereas, 
if you would sign a writ here in the District of Columbia Your 
Honor would have authority to release the man on bail pend¬ 
ing the hearing on the writ, but in New York the judges are 
specifically precluded from releasing him pending the hearing 
on the writ. Then the office in New York has to get the file 

i < 

from Washington. 

The Court. Getting a file from Washington to the district 
naturalization and immigration office in New York is a her¬ 
culean task. I remember having to continue writs of habeas 
corpus for two weeks in order to enable the district attorney 
to procure the file from Washington. It wasn’t the district 
attorney’s responsibility, but the Immigration Service files 
are—they have such a complicated filing system. No doubt it 
is a very good one, because complicated systems are supposed 
to be good, probably installed by some efficiency expert years 
ago, but it took two weeks to get a file out and sent up 
to New York. There is no doubt about that. I can see your 
difficulties. 
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Mr. O’Donoghuel I have the file of the Immigration 
Service. I can make sure that it wouldn’t be returned 

39 to its pigeonhole and that it would be available much 
more quickly than that. 

The Court. You are confronting me, gentlemen, with a sort 
of dilemna. I am not going to permit myself to be impaled 
upon it. I am going to hear this case. Of course, if there was 
no order of the Court of Appeals remanding this case, I would 
refuse to hear it, and I would grant Mr. ODonoghue’s motion, 
because I think these attempted distinctions made in the 
Christensen case are attempts at rationalization rather than 
real distinctions. 

However, I am an old-fashioned lawyer, and I believe in the 
doctrine of res judicata, and I think that the order of the Court 
of Appeals is more or less res judicata even though it is on 
consent. 

I never understood that although there are expressions in 
the books to the contrary, I never understood that a consent 
judgment was not res judicata. This is a very close situation, 
and we might as well hear it. 

I did want to know why you preferred to pursue this remedy. 
I think you have a sound reason for doing so, although perhaps 
not a good legal reason. 

You may proceed. 

Mr. Wasserman. If Your Honor please, I would like to 
acquaint Your Honor briefly with the facts. I think they are 
primarily undisputed. 

40 This case concerns a native and citizen of Denmark. 
He originally came to the United States illegally in 1929, 

and he has been here ever since, with the exception of one 
visit to Canada, which I shall tell Your Honor about. 

The difficulty in the case stems from the fact that on April 
26,1943, he went to the draft board. He had registered under 
the Selective Service Act, and he told his draft board, and this 
is borne out by documentary evidence which I have to present 
to Your Honor—he went to his draft board and he said, “I 
am an alien illegally in the United States; if I can become a 
citizen, I want to go into the Army, if I can’t become a citizen, 
I don’t want to go into the Army.” 




' The local draft board wrote to the New York City head¬ 
quarters and the answer came back that because he was an alien, 
illegally in the United States he could not become a citizen 
by getting into the Army. 

A few months later, October of 1943, when the war was 
still raging, before the battle of the bulge, he discovered that 
he could become a citizen by going into the Army. I might 
remind Your Honor that the law was that if he entered the 
United States illegally but served overseas, he could become 
a citizen of the United States. I think you will find that in 
8 U. S. C. 1001. 

So that a few months later, in October of ’43, he 

41 . requested induction. He submitted to a physical ex¬ 

amination. He was rejected because of his eyes. 

Thereafter, the case came before the Board of Immigration 
Appeals, and they granted him in March of 1944 voluntary 
departure. Finding that he could enter the United States 
legally, he went up in 1946 to the American consul in Canada. 
He secured a visa. They permitted him to come in lawfully 
for permanent residence, in 1946. Then he married, and he 
married an American citizen. 

Then in 1947 they said, “We made a mistake, you entered 
the United States illegally, the visa which was issued to you 
was improperly issued to you; you last entered the United 
States illegally, because at the time you came in you were 
ineligible to American citizenship.” 

I might say, in fairness, that a law had been enacted in 
October of 1945, making aliens who were ineligible to citizen¬ 
ship inadmissible to the United States. He had the order 
authorizing him to get his visa in ’44. Then the intervening 
law came in *45. He went up in *46 and came back. 

\ The Coubt. You mean he got permission in ’44 and waited 
until 1946 to go? 

;' Mr. Wasserman. He didn’t wait, Your Honor. You are 
granted voluntary departure and pre-examination, and then 
you must await a call to come down and be pre-ex- 

42 amined in New York by the district director there, after 
there are FBI clearances. 
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In the meantime, you file your documents with Canada, 
and you must wait until you are invited through appointment 
to come up to Canada. 

It is my contention that on three grounds he is eligible 
to American citizenship, and therefore, that this order is null 
and void. The first ground is that the law says that it is only 
in the case of a neutral alien who claims exemption from the 
draft that this penalty, this bar of ineligibility to citizenship 
attaches, and Denmark was not a neutral country. 

The Court. That is rather startling. 

Mr. Wasserman. No, I don’t think it is startling. 

The Court. You say Denmark was not a neutral country? 

Mr. Wasserman. That is correct, Your Honor. I have in 
my possession a communication signed by the State Depart¬ 
ment. It is addressed to a Congressman. I am not introduc¬ 
ing it because it is addressed to a Congressman, but it contains 
all the facts. It will reveal that the State Department made 
no determination, whatsoever, as to whether or not Denmark 
was a neutral country. 

The Court. It seems to me that whether a country is a 
neutral country or not is a political question rather than a 
judicial question, is it not? 

Mr. Wasserman. It is a political question where the 
43 executive branch charged with the duty—the State De¬ 
partment—has made a determination. We have a case 
in the Court of Appeals here—Latvian State Cargo and Passen¬ 
ger Steamship Line against McGrath, No. 10131, decided Feb¬ 
ruary 23,1951. And it points out that where the State Depart¬ 
ment has not made a determination, the conduct of foreign 
affairs is, of course, a function of the executive branch of the 
Government. 

The Court. Without reading a long quotation. 

Mr. Wasserman. It merely says that where the State De¬ 
partment has made no determination, then the court may step 
in, that normally, where the State Department has made it, 
the court may not. 

The Court. Go on to your next point. You claim that 
Denmark was a belligerent in the last war? 
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Mr. Wasserman. Denmark was invaded by the Nazis, it was 
occupied by the Nazis. It was considered a member of the 
United Nations by military government laws, and I have a copy 
of it. It had a government in exile. 

’ The Coubt. All I want to get is your contention. I will let 
you put in your evidence. 

; Mr. Wasserman. I think it was an ally. 

' The Coubt. What are your other two questions? 

Mr. Washerman. The other thing is the issue of mistake. 

He was mis-advised by his draft board, and I have that 

44 in writing, and I will show Your Hones: the cases, in¬ 
cluding the Moser case, that where an individual relies 

on a government agency and in reliance upon mis-information 
follows a course of action, that that will not be held to his 
detriment. 

' The Coubt. That should be the law, but I don't think it is. 

Mr. Wasserman. I am willing to demonstrate that there is 
a tendency to make that the law. 

The Coubt. You will have willing ears. 

Mr. Wasserman. My third point, Your Honor, is that v 
within a very short time while hostilities were still raging in 
1943, he corrected his mistake by going to the draft board and 
asking that he be permitted to join up. And there is a case 
exactly in point, Petition of Aljouny, 77 Fed. Sup. 327, which 
involved both of the issues presented here, Your Honor. 

!- The Coubt. Where was that decided? 

- Mr. Wasserman. It was decided in the District Court in 
Michigan. There the draft board had held that Palestine was 
a neutral country, and this individual claimed exemption as a 
neutral, to wit, a citizen or native of Palestine, and thereafter 
volunteered, and he was rejected because of physical disability. 

The Coubt. Palestine was a British protectorate until the 
State of Israeli was formed. 

Mr. Wasserman. That is correct, and that is why the 

45 court said that Selective Service was wrong in accepting 
his application, that Palestine was not a neutral country, 

and it pointed out that the law does not thrive on capricious 
distinctions, that is this man had been accepted by the Army, 
it is clear he would be eligible. 
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The Court. Did the case go up to the Court of Appeals? 

Mr. Washerman. No, that case was never taken up. 

The Court. Anything further? 

Mr. Wasserman. That is the sum and substance on the 
merits. 

The Court. Mr. OTDonoghue? 

Mr. OTDonoghue. May it please the Court, our position 
is that this man, although registered for the draft, hied this 
so-called form DSS 301, which was the application of an alien 
of a neutral country, to be relieved of the requirements of 
military service during the war, with the full knowledge that 
by signing that, he was thus debarred from citizenship in the 
United States, that he did do that, that he represented in that 
application that Denmark was a neutral country, which in 
fact it was, and therefore he is barred from citizenship in the 
United States, and accordingly, the Immigration Service is 
correct in ordering him deported. 

As to the other point, as far as my information is concerned, 
his idea there, according to him, was that if he thought by 
serving in the Army it would do him any good in 
46 becoming an American citizen, he was willing to do it, 
but if it wouldn't, even though his country had been 
invaded and this country was in the throes of war, neverthe¬ 
less, if it would not aid him personally, he was going to do 
nothing. 

The Court. I think his attitude was entirely proper. He 
said, “Yes, I will fight for this country, but I want this country 
to be willing to accept me as a citizen. I am not going to fight 
for it if this country is going to cast me off after the war is 
over." I think that is an entirely moral attitude. 

Mr. ODonoghue. He was not willing to fight for either his 
own country or this country without driving such a bargain. 

The Court. What is the position of the Government as to 
whether Denmark was a neutral country or not? Isn’t that 
the crux of this question? 

Mr. O’Donoghue. I don’t believe it is, Your Honor, for this 
reason, that that question was never raised before any of the 
hearings of the Immigration Service. 

The Court. That doesn’t make any difference. 
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Mr. OTDonoghtje. That this man claimed, and there was in 
evidence the fact that he claimed the neutrality of Denmark, 
that the neutrality of Denmark was accepted as a fact at that 
time, and that is what resulted in his. order of deporta¬ 
tion. _ 

47 The Court. I know, but if that ruling was mistaken, 
erroneous, why, then, of course it has no effect. In 

other words, the question is, was Denmark in fact a neutral 
country? Suppose, to take an extreme case, a man came to the 
board and said, “lama British subject, and I contend that 
Great Britain is a neutral country, and I claim exemption on 
that ground.” And suppose some incompetent draft board 
clerk in a moment of admiration or thoughtlessness accepted 
that; would you say that that would make the person ineligible 
for citizenship?' 

Mr. OT>onoghtjk Yes. , 

The Court. You wouldn’t, would you? , 

Mr. (TDonoghue. Yes, I would. For this reason, Your 
Honor, that the law does not say, as Mr. Wasserman suggests 
it does, that if he is in fact a citizen or subject of a neutral 
country, and then files this form, he shall be barred from citi¬ 
zenship. It only says that a citizen the subject of a neutral 
country shall be relieved of liability for training and service. 

The Court. In other words, the board must decide whether 
the country is in fact a neutral country? 

Mr. ODonoghue. Yes, in order to determine whether or 
not he shall be accepted, whether his application for relief 
from service shall be accepted. In other words, if he came 
!. in and said, ‘lamacitizen of Great Britain, and I wish 

48 to be relieved from service because that is a neutral 
country,” they would say, “Oh, no, it isn’t a neutral 

country, it is a belligerent, you must serve.” 

But the point is that the board has nothing to do with 
whether or not he is in fact a subject of a neutral country. . 
The bar is, any person who makes such application shall there¬ 
after be debarred from becoming a citizen of the United States. 

The Court. But any person who makes what application? 
Any person who is a citizen or subject of a neutral state? 
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Mr. O’Donoghue. Any citizen or subject shall be relieved if 
he makes it, but that doesn’t say that any person who makes 

it, whether or not he is in fact a subject of a neutral- 

• The Court. I think, in the light of reason, I have to construe 
it as meaning if a person is in fact a citizen or subject of a neu¬ 
tral country and makes such an application and is relieved from 
service on the basis thereof, he is ineligible for citizenship. 

Mr. O’Donoghue. I thing that would be wrong, Your 
Honor, for this reason, that what Congress was interested in 
was finding out the attitude of people, their attachment dur¬ 
ing times of dire stress, toward this country. If they were not 
interested in supporting it and serving it and defending it, then 
that type of person they were not interested in having as 
citizens. 

49 The Court. No, that wasn’t the purpose. Under in¬ 
ternational law no country has any right to draft into 
its army a citizen or subject of a foreign state. When it came 
to citizens and subjects of our allies, the allied countries waived 
that. They didn’t waive it in the first World War, but they 
waived it in the second World War. When it came to citizens 
and subjects of countries who were our enemies, we wouldn’t 
want those people in the army. The big problem was, persons 
who were subjects or citizens of a neutral country. So we said, 
very well, under international law, if you are a Swiss, for 
example, we have to exempt you from service, but if you are 
going to make that claim, we won’t let you become a citizen 
of the United States. 

Mr. O’Donoghue. Exactly so, because of your attitude to¬ 
ward this country. It wasn’t necessary otherwise, because if 
they could not be drafted, then it was not necessary to have any 
such language as this. 

- The Court. I think I have heard enough so far as this point 
is concerned. I am not deciding it on opening statements. I 
have got your position. I wanted to get the position of the 
respective parties. 

What do you say about the visa? 

Mr. O’Donoghue. Let me just say a further point along the 
same line. You asked what about the neutrality of Denmark. 
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I was trying to show you until now that I didn’t think 

50 < it was significant. :. ' • 

The Coubt. I think it is. You had better be pre¬ 
pared to meet that issue. I don’t know how our government 
regarded Denmark, but I want you to show it. 

Mr. ODonoghtje. I don’t believe there has ever been any 
political determination of the matter, but actually I don’t be- 
! lieve there is any showing whatsoever, any reason to believe 
i that it was belligerent. It never declared war on Germany nor 
did Germany ever declare war on it. It was, as Your Honor 
will remember, suddenly occupied one morning. 

The Court. It was in the same position as Holland and Nor¬ 
way, wasn’t it? 

Mr. ODonoghtje. No, it was in & different position from 
them because they had governments abroad which then de- 
' dared war on Germany, and those governments were recog¬ 
nized by the United States, and the belligerency was recog¬ 
nized, but that was not true of Denmark. Their government 
remained in the country and continued to operate during the 
entire war. 

The Court. I think that you could probably get a formal 
communication from the State Department on this subject. 
Of course, Mr. Wasserman, I believe, claims he has a letter 
from the State Department to a member of Congress to the 
effect that it was neutral 

Mr. Wasserman. No, it goes into the whole situation. 

51 The Court. What is the condusion? 

Mr. Wasserman. It comes to no condusion. It 
points out that it was invaded. 

i The Court. Of course, I wouldn’t accept a communication * 
from a government department to a member of Congress in 
evidence. It should be a communication from the Secretary of 
State to the Attorney General. That I would accept as a 
formal determination on a political matter, if they are willing 
to give such a statement, 
i Mr. ODonoghue. I will see if I can obtain it. 

The Court. Otherwise, I will take evidence on the question 
of neutrality. I will have to make a finding of fact. You could 
probably stipulate the facts. 
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What about the visa? 

Mr. ODonoghue. What is the question with regard to that? 

The Court. Perhaps I misinterpreted Mr. Wasserman’s 
other point, but I thought his other point was that the Immi¬ 
gration Service in 1944 cleared up the status by allowing him 
to come in for permanent residence and granting him a visa to 
come back from Canada. 

Mr. ODonoghub. I don't know that that has any bearing 
on his citizenship. It allowed him to enter, perhaps. 

The Court. If they allowed him to enter, then he is not 
here illegally. That is the point. And if he is not 

52 here illegally, he would be eligible for citizenship, would 
he not? The only reason he is ineligible for citizen¬ 
ship— 

Mr. O'Donoghue. They say it relates back to his first entry 
into this country, which was admittedly, illegal. 

The Court. As I understand Mr. Wasserman’s point, it is 
this: A person who is not eligible for citizenship cannot re¬ 
ceive a visa. This man did receive a visa to enter the United 
States, subsequent to receiving this exemption as a neutral; 
that therefore he is in this country legally and is eligible for 
citizenship. 

What is the Government's view as to that? 

Mr. O'Donoghue. That if he was admitted at that time, he 
was improperly admitted. 

The Court. Yes. I assume this is what you would con¬ 
tend, but have you a right to contend that? Here is the United 
States Government which admitted him, and under this rather 
foolish pre-examination procedure, by requiring a person to go 
up to Montreal, stay there a while, and come back again. But 
that creates a legal status as an alien admitted to permanent 
residence. •' . 

Mr. O'Donoghxje. The question is whether or not that, of 
course, can defeat this execution of the DSS-301. 

The Court. That is the point you will have to meet. 

Mr. O'Donoghue. If it can, he would be all right. I don't 
think that merely granting him the visa operates to 

53 defeat the effect that Congress gave to it. I think it is 
simply that. 


The Coubt. Now, gentlemen, it seems to me that there isn’t 
any factual difference between you, is there? Couldn’t all the 
facts be stipulated? 

f Mr. Washerman. I think they can, Your Honor. 
t I would like to say one thing. Your Honor indicated that 
you would be inclined not to permit this letter to a Congress¬ 
man. 

The Coubt. I wouldn’t admit correspondence between a 
head of a department and a member of Congress. 
v Mr. Wasserman. If Your Honor please, I would like to be 
heard one moment on that. We have stipulated in our pretrial 
memorandum that any official government documents, either 
originals or photostats, might be introduced in evidence. I was 
under the impression that there would be no objection to the 
introduction. 

* « . V . ■ 

The Coubt. If there is no objection, I will allow it, of course. 

. Mr. Wasserman. I do think it describes the factual situa¬ 
tion. 

Mr. ODonoghue. If it doesn’t reach a conclusion, it is of 
very little- 

• The Coubt. Perhaps you could telephone the State Depart¬ 

ment this afternoon to determine if they ever reached a 
54 conclusion on that point or as to whether they are will¬ 
ing to reach it. If they haven’t, I will have to decide 
the fact, I suppose, although it is primarily a political issue, not 
a judicial issue. I think it is the kind of political issue that 
the executive must determine. 

• It seems to me, gentlemen, you can stipulate most of these 
facts. I am going to suggest this to you. See if, over night, 
you can work out a stipulation, either oral or the stipulation 
could be read into the record, or a written stipulation—that 
is immaterial to the Court. It may be, then, that there will be 
no factual issue on which to take testimony, or at least you 
could work out such a stipulation as will leave a very narrow 
issue to be tried. 

Are you willing to try to do that, gentlemen? Do you think 
that is a practicable thing to endeavor to do? 

Mr. Wasszsman. I think it is, Your Honor. 

The Coubt. Do you think so, Mr. O’Donoghue? 
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Mr. OTDonoghtje. I was just thinking a moment, Your 
Honor. 

The Coubt. Then I think you could argue this matter on 
admitted facts. 

Mr. OTDonoghue. I believe it can be done. I was consider¬ 
ing the possibility of cross examination, on the purpose of 
filing this form and the circumstances under which it was with¬ 
drawn, and so forth, but I don’t think that would be of 
55 much importance. 

The Coubt. Suppose you try to work out a stipula¬ 
tion of facts over night. 

Mr. Washerman. That is satisfactory to me, Your Honor. 
(Thereupon, at 3:40 o’clock, p. m., the instant hearing was 
suspended until the following day.) 
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24' PROCEEDINGS 

The Court. You may proceed, gentlemen. 

Mr. Wasserman. I have ascertained the following facts with 
regard to Denmark, and I think either we can stipulate as to 
them or the Court may even take judicial notice of them. 
They are facts of history. 

. On April 9, 1940, the German Army invaded and occupied 
Denmark. On the same day King Christian of Denmark asked 
the public to accept this occupation as a fait accompli 

A day later Executive Order 8389, 5 Federal Register, 1,400, 
Denmark was listed as an enemy country for the purposes of 
the Trading With the Enemy Act. 

There is a court case on the subject which says that Den¬ 
mark was an enemy country because it was occupied. 

The Court. What is the case? . . 

Mr. Wasserman. 52 Fed. Supp. 56 at page 59, and it was 
affirmed on other grounds in 144 Fed. 2nd, 921. 

• The Court. What Circuit or District is it? 

Mr. Wasserman. That was in Massachusetts, the first 
Circuit. 

The Court. 144 Fed. 2nd, what page? 

Mr. Wasserman. 921. 

The Court. Do you recall, or have you noticed who was the 
judge? 

Mr. Wasserman. It was Judge Healey—that is my 
25 recollection of his name. 

Between July and December of 1940 the British 
'bombed Danish soil. On April 12,1940, Great Britain seized 
Danish ships as enemy property. 

I might say to Your Honor I have references to the New 
York times on this subject, among other things. 

The Court. Newspapers are not good evidence, but if these 
facts are notorious, the Court can take judicial notice of them, 
r Mr. Wasserman. I think they are, Your Honor. 

On April 10, 1941, the President of the United States an¬ 
nounced that the United States was taking possession of Green¬ 
land pursuant to an agreement reached with the Danish min¬ 
ister—I think it was Danish Minister Kaufman—in Washing* 
ton. And thereafter, or about the same occasion, the President 
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or the State Department issued a release to the effect that 
Denmark was not a free country and it was acting under 
duress—the country itself. I have the exact quotation. 

The Court. A release is nothing but a statement to the press, 
just a fancy term for a statement to the press. 

Mr. Wasserman. That is correct. 

Then finally two more points: The United States military 
government—the office of Military Government for Ger¬ 
many—and this is contained in Title 23, and this is 

26 dated July 30, 1046, contains the following statement: 

“Law Number Three, Amended; definition of United 
Nations: The expression, Tinted Nations/ as used in {Recla¬ 
mations, laws, ordinances, notices and orders of the military 
government shall in the absence of indication to the contrary 
mean nations which are signatories of the United Nations dec¬ 
laration dated January 1, 1942, and nations associated with 
them in this war, including 77 —and then it has a list of some 
fifty-one countries, including No. 14, Denmark. 

Finally, in May of 1945 Denmark was liberated by the Brit¬ 
ish and American troops. 

The Court. What was the date on which the plaintiff signed 
the claims for exemption from the draft? 

. Mr. Wasserman. April of 1943. 

The Court. Mr. 0 7 Donoghue, are you willing to stipulate 
these facts? 

Mr. ODonoghue. Yes, Your Honor, I am willing to stipu¬ 
late those facts. 

. The Court. Before we proceed, I want to make an inquiry 
of you, Mr. O'Donoghue: Does the State Department take any 
official position on the question? Because, if it does, I feel 
it would be binding on me no matter what the position is, 
because that is a political decision. 

Mr. OTIonoghue. Yes, Your Honor. Apparently it 

27 did not make any such determination except by a bul¬ 
letin—Department of State bulletin issued August 12, 

1945, Volume 13, No. 320, pakes 230 and following, in which it 
listed the countries of the world and their relation to the war. 
And it did not list Denmark as a belligerent. And that is the 
only determination made. 
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There was a note that several allied countries had severed 
diplomatic relations with it—I think some three, including 
Norway—but that was the only indication of belligerency. 

I have made some further inquiries about it and have been 
advised that no official determination was ever made, that some 
unofficial information was given to the Selective Service Board 
for the purpose of their determination, and they made the de¬ 
termination that Denmark was a neutral. 

i 

The Court. Of course, that is not binding on this Court. If 
the State Department took a position, that would be a political 
decision that would be binding on this Court. But a determi¬ 
nation of that question by another administrative agency is 
subject to review by this Court because it ceases then to be a 
political decision. 

r Mr. OTDonoghue. That may be so, but it would be my posi¬ 
tion that that was a determination by an agency of the political 
branch of the Government of a political question, and there- 
i _ fore that that would be determinative of the matter 
28 and would make unnecessary a further determination by 
this Court. 

The Court. I don’t think so. Suppose, for example, the 
Secretary of Labor should make a determination of this ques¬ 
tion. That wouldn’t be binding on this Court. But if the 
Secretary of State does, it would be. 

, Mr. O’Donoghue. It would be a determination of fact. I 
think that this is a question of fact, and I ask that the Court 
agree with me on that before I make a further argument on it. 

The Court. It now is a question of fact in view of the cir¬ 
cumstance that no position has been taken officially by the 
Secretary of State. If the Secretary of State had taken a posi¬ 
tion, I think that position would be binding on this Court, 
and there would be no question of fact, because the Secretary of 
State has a right to make that decision. Or, of course, if the 
President had taken the position. I think there are only two 
'persons who can make a political decision of this kind—either 
the President of the United States or the Secretary of State... 

* Mr. O’Donoghue. To be academic, I would suppose that 
the Congress could make that determination, too. 
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The Court. Oh, yes. But so far as the Executive is 
concerned. 

If an administrative agency in the course of its work 

29 makes a determination, that is subject to review. It is 
not a political decision any more, it is an administrative 

decision. 

The Court agrees with you that this is a question of fact 
open for the Court to decide. 

• Mr. O’Donoghue. If it is a question of fact, I think it is not 
open for the Court to decide, for this reason, that this is a re¬ 
view of an order of deportation at best. That is to say, the 
question here is whether or not the order of deportation was 
proper, based on the facts before it, in effect, whether the man 
had a fair hearing. 

I think the determination here is very much the same, if not 
precisely the same, as it would be in a habeas corpus proceeding. 

The Court. I have held on prior occasions that even in a 
habeas corpus proceeding the scope of review has been enlarged 
by the Administrative Procedure Act. A habeas corpus pro¬ 
ceeding is merely a form of remedy. I have held that the Ad¬ 
ministrative Procedure Act did not change forms of remedy but 
it created new substantive rights by enlarging the scope of re¬ 
view, and until the Supreme Court or the Court of Appeals of 
this Circuit should hold otherwise, it has been my view right 
along that in reviewing deportation orders, no matter what the 
form of proceeding is, the Court is no longer limited by 

30 the old rule that all that it can determine is whether 
there has been a fair hearing, and so on. I think it has 

the same right to review a deportation order—or, rather, the 
scope of review is as broad as the scope of review of any other 
administrative order. 

Of course, there is a presumption of regularity as to any ad¬ 
ministrative order, but the Court has a right to determine 
whether there is substantial evidence justifying the administra¬ 
tive order. 

Mr. O’Donoghub. I really did not mean to state an opposite 
proposition. I don’t doubt that it has been enlarged from the 
old question of whether or not it was simply a fair hearing, and 
I am willing to concede that here, of course. But I think that 
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the Court may not examine into the question of whether or not 
other evidence might have been introduced. 

; : The Coubt. No. I suppose I have to determine these ques¬ 
tions on the record before the administrative agency. 

Mr. ODonoghuil That is all I would ask, Your Honor, and 
before the administrative agency no question was raised as to 
the neutrality of Denmark; that determination had been made 
by the Selective Service Board. . The plaintiff himself had 
said, and that was in evidence, that he was a citizen of a neutral 
country, namely, Denmark. 

The Coubt. I don't think that estops him. A matter of law 
does not estop a person. 

31 Mr. O'Donoghue. No, but that would be, as *, I 
thought agreed, a question of fact as to the neutrality of 

Denmark. There was no question of the neutrality of Den¬ 
mark before the hearing. I think therefore it is too late now 
to attempt to introduce a new fact, namely, the non-neutrality 
of Denmark. I think that this Court is bound by the plain¬ 
tiffs own position. , . 

. The Coubt. Was he represented by counsel in the immigra¬ 
tion proceeding?,': ■ 

- Mr. O'Donoghue. Yes, he was. He was represented by 
counsel throughout the several hearings, and that question was 
never raised. In fact, consistently it was conceded that Den¬ 
mark was in fact a neutral country. And I don't think that 
this Court, therefore, should go into the question now and 
attempt to re-determine a fact that was not questioned in any 
way there. That is my position on it. 

The Coubt. I think there is a great deal of merit in your 
position. • I must say that where there is an open question on 
the facts stipulated, I should be inclined to doubt whether Den¬ 
mark was a neutral country, and certainly the State Depart¬ 
ment quite evidently has hesitated to say that it should be re¬ 
garded as a neutral country., - - 1 

Mr. O'Donoghue. There is no doubt about it. .. ,> . 
v The Coubt. I am rather impressed by Mr. ODonoghue's 
v ■ -.. point that on a review of an administrative decision I 

32 can't review matters that have not been passed upon by 
.. the administrative agency. 
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Mr. Washerman. I have two answers to Mr. O'Donoghue's 
position: First, the sole issue in the administrative proceeding 
and the sole basis of deportation was that he was a neutral afien 
ineligible to citizenship. . - 

The Court. Mr. ODonoghue said he didn't dispute the fact 
that he was a citizen of Denmark and that Denmark was a neu¬ 
tral country; he conceded those two propositions. 

• Mr. Wassebman. He would have to admit that he did not 
raise that question specifically. The issue as far as the admin¬ 
istrative proceedings seemed to turn more on the question of 
whether or not he had filed this draft exemption claim under 
mistake and whether he had made a timely attempt to correct 
his mistake. 

But I do call Your Honor's attention to the fact that I think 
Mr. O’Donoghue is estopped from raising the failure to raise 
this administratively because, if Your Honor will read the pre¬ 
trial memorandum, this issue was distinctly raised in the pre¬ 
trial memorandum, and there is no contention there that we 
didn't raise the issue administratively. 1 think it comes a little 
bit too late now. Had he raised it originally- 

The Court. Let me look at the pretrial memorandum. Iam 
not going to treat a pretrial memorandum cavalierly. 

33 Mr. ODonoghue, the pretrial memorandum, toward 
the end of the second paragraph, states, “Plaintiff con¬ 
tends that he was properly granted a visa to admission in the 
United States and he was and is eligible to citizenship, because, 
one, he was not a neutral alien in 1943 since Denmark was not 
a neutral country." Then there are other complaints stated. 

In the next paragraph it is stated, “Defendant contends that 
Denmark was a neutral country, that plaintiff has been in¬ 
eligible for citizenship since 1943 and was admissible to the 
United States in 1947." 

I think you didn't raise at {Retrial the point that you are 
now raising that it is too late for the plaintiff to raise that issue. 

. Mr. O’Donoghue. I don't think that even by the pretrial 
order we can give the whole aspect of this case a different one. 
We can't say we are in here to try things that the Court doesn't 
have jurisdiction to try. 
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The Court. This isn’t a question of jurisdiction. This is a 
question of scope of the issues. This is not a jurisdictional 
matter. Of course, you cannot confer jurisdiction by consent. 

Mr. O’Donoghue. The scope of the issue seems to be neces¬ 
sarily the correctness of the deportation order. 

'l The Court. I am not going to ignore a pretrial memo- 

34 randum. The pretrial memorandum sets forth that 
very issue for both sides. I think the issue is open for 

decision of this Court. 

' I am a little bit puzzled and perplexed, Mr. Wasserman, as to 
what you contend. Do you contend that Denmark was an 
enemy country or an Ally? According to some of the state¬ 
ments which have been stipulated in accordance with your 
request, Denmark was an enemy country; according to other 
statements it was obviously an allied or associated power. 

" Mr. Wasserman. That is correct. There is no doubt that 
tiie evidence points both ways on that. If I had to make a 
choice, I think I would have to choose that it was probably at 
this particular time that he claimed draft exemption in 1943, 
it was probably an enemy country. But I think it is im¬ 
material. The important thing is, was it a neutral country. 

The Court. I would like to hear Mr. O’Donoghue. Would 
you care to argue the matter? Because that is the crux of the 
case, isn’t it? 

Mr. O’Donoghue. I seem to have that forced on me as being 
the crux of the case, in any event, as much as I tried to avoid 
it. However, the question of neutrality I think we may look 
at this way: That country is neutral which is not belligerent. 
It is just the same as saying neutrality is the normal con- 

35 dition of countries, just as being at rest may be the 

| normal position of any physical object. It is only 

where some positive act is taken which renders it something 
other than neutral, and the opposite is belligerency, that it can 
be considered nonneutral. 

Denmark never did anything belligerent. Its government 
was taken over by a virtual coup de etat in a single morning in 
April of 1940. It did not fight. There was no fighting at aH 
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Nothing went on in the nature of belligerent activity. It re* 
mained neutral. It did not fight either Germany nor the Allies. 

Prior to its occupation, while the other countries were at 
war, it maintained a strict neutrality as between the Allies on 
the one hand and Germany and whatever allies it may have 
had on the other. And therefore, any considered act, any act 
not under duress by Denmark, was clearly that of a neutral. 
Never did it by any act of its own do anything that was any¬ 
thing but neutral. And even after Germany seized its govern¬ 
ment and occupied the country, it then did not do anything 
belligerent at alL 

I think we must accept it as it existed prior to the occupation, 
the last acts done by it of its own free will, which were indeed 
neutral acts. And under those circumstances I don't think 
that we can find that it was belligerent. 

The Couet. I would like to ask you this: What do you say 
as to what effect the attitude of this government has 
36 as affecting the issue in this respect, that our government 

took the position that the Trading With the Enemy Act 
applied to Denmark as much as it did to Germany or any other 
belligerent, or any other enemy country, I should say. 

Mr. ODoxoghus. I think the answer to that is fairly easy, 
that the purpose of the Trading With the Enemy Act was to 
prevent the use of various facilities and various riches and so 
forth, from being used by the enemy for purposes that would 
help it in the prosecution of the war. Now, when it was oc¬ 
cupied by Germany its property was treated as being under 
the control of Germany, and the Trading With the Enemy Act 

had to be applied in order to prevent-. 

- The Court. You mean that the Trading. With the Enemy 
Act applied to enemy occuped areas of a neutral countoy? 

Mr. ODonoghue. Yes, it did. For instance, persons in 
France and so forth. They could not then say, “We are allies 
of yours and we-” 

The Court. Could the government seize property located in 
Northern France under the Trading With the Enemy Act? 

1 Mr. O’Doxoghux. I think it did. I think it {Revented any 
persons in that territory—that was the idea as I see it—persons 
in territory occupied by Germany, from using their assets in 



44 


this country, because it was thought that they would be under 
the control of Germany and would possibly be used for 

37 the benefit of Germany. So that that did not make for 
belligerency at all, it was merely a measure for the pro¬ 
tection of this country in its prosecution of the war. And I 
think that that is the answer to the application of the Trading 
With the Enemy Act. 

The Court. What do you say as to the fact that in one of 
the documents referred to in the stipulation Denmark was 
listed as one of the allied and associated powers? 

Mr. ODonoghue. That was after the war was over that- 

The Court. Was that after the liberation? 

Mr. ODonoghue. After the liberation. 

, The Court. What was the date of that? 

Mr. Wasserman. The document I have—July 30,1946—is 

dated after- - \ 

: The Court. After V-E day. 

V Mr. Wasserman. But it does refer back to the United Na^ 
lions declaration dated January 1,1942. 

'! Mr. ODonoghue. That was the beginning of the United 
Nations. v All sorts of countries have joined since, whether they 
wore neutral, belligerent, or even enemy countries, have since 
been permitted to join. That does not prove that they were 
other than neutral, even assuming that they were allied. 

The Court. At the time the claim for exemption was filed 
by the plaintiff Denmark was occupied by enemy troops, was 
' it not? 

38 Mr. ODonoghue. Yes. 

The Court. Judge Healey in the Rita Maers case held 
that Denmark is an enemy within the meaning of the Trad¬ 
ing With the Enemy Act - 

i Mr. ODonoghue. Within the meaning of the Trading With 
the Enemy Act; but, as I said, that has a very special applica¬ 
tion and must be considered with its purpose to restrict the 

use of assets. 

The Court. Yes, but an enemy country is defined in the 
Trading With the Enemy Act as the territory of any nation 
with which the United States is at war. And Judge Healey 
in the case to which I referred held that within that definition 
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Denmark was an enemy. Of course, he doesn't discuss the 
question very fully. 

Have you got the statute which makes a person who makes 
a claim for deferment of this kind ineligible for citizenship 
here? I want to get the exact wording of that statute. 

Mr. ODonoghue. It is in our memorandum, Your Honor— 
the motion to dismiss that was once filed—50 U. S. C. 303 (a). 

The Court. I have it here. 

Do you wish to say anything further? 

Mr. ODonoghue. No, Your Honor. ' 

The Court. This is an important question, and I will be 
very glad to hear counsel at length. 

Mr. ODonoghue. I am afraid I have nothing more to 
say. 

39 The Court. Do you wish to be heard any further? 

Mr. Wassebman. There is only one other issue in the 
case, and that is the issue of mistake, if Your Honor would 
like to hear me on that. < 

- The Court. If you would like to be heard, I will hear you on 
anything. ' ’ f 

Mr. Wasserman. I think it is in the case. In the adminis¬ 
trative hearing the plaintiff did testify that he filed this form 
after he learned that aliens who were illegally in the United 
States, regardless of whether or not they joined the armed 
forces, could never become an American citizen, and because 
of that he filed the form. 

I do have, if Your Honor please, the records of the draft 
board. . 

The Court. What is your point about that? 

Mr. Wassebman. My point is that in the Moser case— 
Moser against United States r, 341U. S. 41, and Michado against 
McGrath y decided by the Circuit Court of Appeals here, 193 
Fed. 2nd, 706—it was determined that where an individual 
files this form under mistake, that he can be relieved of the 
consequences. Judge Bazelon said in the Michado case- 

The Court. Suppose you read me what the Supreme Court 
has said. 

Mr. Wassebman. The Supreme Court said as follows: 
“Petitioner did not knowingly and intentionally waive 
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his rights to citizenship. , In fact, because of the mislead¬ 
ing circumstances of this case he never had an opportunity 
to make an intelligent election between the diametrically 
opposed- 

The Court. If I should go to that issue, I would have to 
take testimony, would I not? 

. Mr. Wasserman. Either that, or you would have to review 
the record. 

The Court. Does the record show any errors? 

Mr. Wasserman. Yes, it does. 

The Court. What did the immigration service hold on that 
issue? 

' Mr. Wasserman. The immigration service at the time this 
case was handled did not recognize the doctrine of mistake be¬ 
cause it was all prior to the Michado and Moser cases. 

The Court. I don’t think I should decide a question of fact, 
de novo. If you proceeded on that point, your remedy should 
be to ask to reopen the deportation hearing and get an admin¬ 
istrative determination of that issue in the light of the sub¬ 
sequent decision of the Supreme Court. 

Mr. Wasserman. Well, that may be one way of doing it. 
The other way, I thought, was, since they didn’t recognize the 
doctrine of mistake then, and since the law has since been 
enunciated, Your Honor has the right to review the 
*' ‘ * record-- 'm ■ 

41 The Court. I have the right to send the matter back 
: ! for a finding of fact. — . 4 • 

Mr. Wasserman. Then let me say this to Your Honor, to 
simplify it. If Your Honor does not rule in my favor on the 
issue of Denmark, then it is my request to send it back on the 
issue of mistake. r .' 
f: The Court. • * f. , * u • 
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See also: Banks v. United States, 204 F. 2d 583 (5th CirJ 

1953) . Cf. Pedreiro v. Shaughnessy, 213 F. 2d 768 (2nd Cir. 

1954) . 

2. HeikkUa controls rather than McGrath v. Kristensen, 340 
U. S. 162, 71 S. Ct. 224, 95 L. Ed. 173 (1950). In Kristensen i 
the plaintiff sought declaratory relief in a case involving 
suspension of deportation wherein the warrant of deportatiop 
had been withdrawn. The decision turned on whether Kris¬ 
tensen was an alien “residing in the United States” (340 U. S. 
at 164, 165). Here, however. Rasmussen is one whose “* * * 
status as an alien is not disputed and the relief he wants is 
against an outstanding deportation order. He has not brought 
himself within Elg or Kristensen ” (345 U. S. at 237). 


Assuming, arguendo, that the District Court had jurisdiction^ 
it was error to decide that Denmark was not neutral at the| 
time appellee applied for exemption from military servicej 

In support of our contention that the lower court erred in: 
holding that Denmark was not neutral at the time appellee 
applied for examination from military service (Brief at pp. 
13-20, Appellee's brief at pp. 10-21), we make the following 
observations: 

1. Appellee conceded that the Director of Selective Service 
issued a memorandum listing Denmark as a neutral country, 
Local Board Memorandum No. 112, March 16. 1942, and that 
the State Department has made no pronouncement on the 
status of Denmark (Apj)ellee’s brief at pp. 18-19). The 
instant case does not involve treaties, pacts or agreements, or 


‘blHerf acets of international affairs nr relations. Therefore, 
ternfJTe^urposesofthe instant case, involving our military! 
forces during World War II, the decision of the Executive is 
binding as announced by the Director of Selective Service. 

2. Although this Court may take “* * * judicial notice of 


the international situation 


* * *» 


at the time here in issuel 


(Ashwalder v. Tennessee Valley Authority, 297 U. S. 288 
(1936), Appellee’s brief p. 12), we do not believe that judicial 
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No. 11928 

Herbert Brownell, appellant 
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Einar Rasmussen, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BEFIT BRIEF OF APPELLANT 


Counsel for appellant believes that his brief conclusively 
answers and refutes all the pertinent arguments of this appeal 
contained in appellee’s brief. Accordingly, this reply brief is 
directed to supplemental citations and to several observations 
which are deemed to be pertinent. 

I 

Declaratory judgment is not maintainable 

1. In support of our contention that the instant case is 
controlled by Heikkila v. Barber, 345 U. S. 229, 73 S. Ct. 603, 
97 L. Ed. 732 (1953) (Brief p. 10-13, Appellee’s brief, p. 5-8), 
we respectfully request that the Court consider the following 
decisions: 

Barreiro v. Brownell, 215 F. 2d 585, 587 (9th Cir. 1954). 

Batista v. Nicolls, 213 F. 2d 20 (1st Cir. 1954). 

De Pinho Vaz v. Shaughnessy, 208 F. 2d 70, 72 (2nd Cir. 
1953). 


(i) 


notice may be taken of the jacts contained in the newspaper 
articles set out in appellee’s brief at pp. 12-17. 

3. Although the decision of the Director of Selective Service 
as to the neutrality of Denmark is controlling in the instant 
case, we believe that it should be noted that in the court below 
appellee stated “* * * It had a government in exile.” (J. A. 
28), whereas in this Court appellee states “During World 
War II, there never was a Danish government-in-exile. * # 
(Brief at p. 11). 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of the 
District Court entering judgment for appellee be reversed. 

Leo A. Rover, 

United States Attorney. 

- Lewis Carroll, 

Assistant United States Attorney . 
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Questions Presented 

1. Whether Heikkila v. Barber, 345 U. S. 229 (1953) or 
McGrath v. Kristensen, 340 U. S. 162 (1950) governs a 
status question in a declaratory judgment action to review 
a final deportation order where litigation was instituted 
prior to December 24,1952. 

2. Whether the prior appeal herein deciding that Mc¬ 
Grath v. Kristensen, supra, is applicable, is the law of the 
case. 

3. Whether our foreign policy regarded Denmark as a 
neutral country or as a belligerent during World War II. 

4. Whether appellee, a citizen of Denmark who claimed 
draft exemption as a neutral alien in 1943 under mistake 
induced by his draft board, and who subsequently volun¬ 
teered for induction in the same year, was ineligible for 
American citizenship and hence an inadmissible alien in 
1946 when he was granted permanent residence by the joint 
action of the State and Justice Departments. 

5. Whether the District Court properly decided that 
appellee was not subject to deportation. 
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BRIEF FOR APPELLEE 


Counterstatement 

The answer herein (J. A. 5) admits substantially all of 
the factual allegations of the complaint. (J. A. 1). 

Appellee is a native and citizen of Denmark and is the 
husband of an American citizen. Her two minor children 
depend upon him for support. He came to the United States 
illegally on August 6, 1929. On April 26, 1943 he advised 


(1) 
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his draft board that he desired to serve in our armed forces 
if he could become an American citizen, otherwise he did not. 
He was erroneously advised by his draft board that because 
of his illegal entry he could not become a citizen by army 
service. He thereupon claimed exemption from service as 
a neutral alien pursuant to 50 U. S. C. App. 303(a). A few 
months later, on October 4, 1943, when the war was still 
raging and before the Battle of the Bulge, he discovered 
that he could become a citizen by entering the armed forces. 
He submitted to induction and was rejected on physical 
grounds. 

In 1944 after the institution of deportation proceedings, 
appellee was granted permission to proceed to Canada in 
order to adjust his immigration status pursuant to a pro¬ 
cedure known as preexamination (8 C. F. R. 1949 Ed. Part 
142). On January 16,1946 an appropriate immigration visa 
was issued to him and he reentered the United States as a 
permanent resident. In 1947 the Immigration authorities 
asserted that they made a mistake readmitting appellee for 
permanent residence, that he was ineligible to citizenship 
pursuant to 50 U. S. C. App. 303(a), was therefore inad¬ 
missible for permanent residence under 8 U. S. C. 213 and 
8 U. S. C. 228(c), and was accordingly deportable. The 
present deportation order was entered on June 30, 1948 
upon this theory. 

i The present action was instituted on July 30, 1948. The 
complaint was dismissed for lack of jurisdiction on the 
contention that habeas corpus was the exclusive remedy. 
Upon appeal to this Court in No. 10,514, on February 6,1951 
the dismissal was reversed upon the basis of McGrath v. 
Kristensen, 340 U. S. 162 (1950). 

The court below, following the mandate of this Court 
herein, upheld the maintenance of this action for declara¬ 
tory judgment. The District Court further held that appel- 
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lee was not subject to deportation, holding that as a citizen 
of a conntry which was not nentral, he did not incur the 
disability of citizenship ineligibility under 50 U. S. C. App. 
303(a). In view of this ruling, the issue of mistake induced 
by the draft board officials was not considered. 


Statutes Involved 

Section 3(a), Selective Training and Service Act of 1940, 
as amended, 54 Stat. 885 (1940), as amended, 50 U. S. C. 
App. $ 303(a) (1946) provides in part: 

Except as otherwise provided in this Act, every 
• • • male • • • person residing in the United States, 
who is between the ages of eighteen and forty-five • • • 
shall be liable for training and service in the land or 
naval forces of the United States: Provided, That any 
citizen or subject of a neutral country.shall be relievecf 


froffi liability for training and service under this Act if, 
prior to his induction into the land or naval forces, he 
has made application to be relieved from such liability 
in the manner prescribed by and in accordance with 
rules and regulations prescribed by the President, but 
whn mnfrps such application shall thereafter 


Ue d eba rred from becom ing a citizen of the United 
States. • * • ~ 

Section 13(c), Imm igration Act of 1924, as amended, 43 
Stat. 161 (1924), as amended, 8 U. S. C. $ 213(c) (1946) pro¬ 
vides in part: 

No alien ineligible to citizenship shall be admitted to 
the United States unless such alien (1) is admissible as 
a nonquota immigrant • * # , or (2) is the wife, or 
the unmarried child under 18 years of age, of an immi¬ 
grant * • # , or (3) is not an immigrant as defined in 
section 203 of this title. 



Section 28(c), Immigration Act of 1924, as amended, 59 
Stat. 511 (Oct. 29,1945), 8 U. S. C. § 224(c) (1946) provides 
in part: 

The term “ineligible to citizenship,” when nsed in 
reference to any individual, includes an individual who 
is debarred from becoming a citizen of the United 
States under • • • section 303(a) of Appendix to Title 
50, or under any law amendatory of, supplementary to, 
i or in susbtitution for, [such section]. 

Summary of Argument 

Declaratory judgment is available herein. McGrath v. 
Kristensen, 340 U. S. 162 (1950) and appellant is precluded 
from raising any jurisdictional objection in view of this 
Court’s previous ruling herein. White v. Higgins, 116 F. 
2d 312 (C. A. 1, 1940). Appellant likewise cannot raise 
objection to failure to exhaust administrative remedies in 
view of his failure to assert such objection, to appellee’s 
prejudice, either in the answer or the pretrial memorandum. 
Tucker v. Alexander, 275 U. S. 228 (1927); Fowler et al. v. 
Crown-Zellerbach, 163 F. 2d 773 (C. A. 9, 1947). 

! The District Court properly found that Denmark was 
not a neutral country. The official view of the State De¬ 
partment was that Denmark was a non-neutral. It was a 
country acting under duress during the relevant period. 
Denmark was therefore unable to abstain voluntarily from 
belligerency—the essential abstinence necessary to neu¬ 
trality. 

Under the Trading with the Enemy Act, Denmark was 
not neutral. The Rita Maersk, 52 F. Supp. 56 (Mass. 1943), 
affirmed 144 F. 2d 921. The Office of Military Government 
for Germany, another executive agency of the United 
States, listed Denmark as a co-belligerent. Military Govern¬ 
ment Law No. 3, Title 23. 

The contrary determination by the Selective Service 
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System of Denmark’s neutrality was not pursuant to reg¬ 
ulations as the appellant contends but pursuant to a mem¬ 
orandum sent to local draft boards. Such memorandum, 
never published in the Federal Register, was not a rule or 
regulation designating Denmark as a neutral. 

In any event, the determination of Denmark’s neutrality 
was flagrantly contrary to all known and notorious facts 
concerning Denmark’s role in World War II. The purpose 
of the rule precluding judicial interference in political 
questions is based upon the necessity for unity of action in 
foreign affairs. Curtiss-Wright Corp. v. United States, 
299 U. S. 304, 319 (1936). Where, as here, political de¬ 
cisions of executive agencies are so diverse, then there is 
strong reason to permit judicial intervention—especially 
when the Selective Service opinion has no support in the 
circumstances and is contrary to the State Department’s 
views. 

We submit that appellee is not subject to deportation 
since he was properly admitted as a permanent resident in 
1946 at a time when he was eligible for citizenship. [Peti¬ 
tion of Ajlouny, 77 F. Supp. 327 (E.D. Mich., 1948)]. More¬ 
over, appellee’s claim for draft exemption filed under mis¬ 
take induced by his local draft board is additional basis for 
finding that he is eligible for American citizenship and not 
subject to deportation [Moser v. United States, 341 U. S. 
41 (1951)]. For these reasons, the decision below should 
be affirmed. 

POINT I 

Declaratory Judgment Is Maintainable 

A brief review of the development of judicial interven¬ 
tion in immigration cases discloses that the instant action 
for declaratory judgment may be maintained. 

In Geigowv. Uhl, 239 U. S. 3 (1915), an alien was excluded 
upon the ground that she was likely to become a public 


charge. Mr. Justice Holmes rejected the Government’s con¬ 
tention that the finality of an exclusion order precluded 
judicial review. He said: 4 ‘The conclusiveness of the deci¬ 
sions of immigration officers under § 25 [Immigration Act of 
1910] is conclusiveness upon matters of fact.” Review was 
permitted in habeas corpus to correct an error of law. 

i Perkins v. Elg, 307 U. S. 325 (1939), involved a threatened 
deportation of Miss Elg. Declaratory judgment was per¬ 
mitted to establish her American citizenship. 

McGrath v. Kristensen, 340 U. S. 162 (1950) rejected the 
Government’s contention that habeas corpus was the exclu¬ 
sive remedy in a deportation case by reason of the finality 
of the Attorney General’s decisions in immigration cases. 
Mr. Justice Reed speaking for the court said: 

“• # # the Government does contend that the Immi¬ 
gration Act provision, § 19 (a), making the Attorney 
General’8 decision on deportation ‘final’ precludes 
judicial review except by habeas corpus of his refusal 
to grant suspension of deportation. • • • Since the ad- 
! ministrative determination is final, the alien can re¬ 
move the bar to consideration of suspension only by a 
I judicial determination of his eligibility for citizenship. 
This is an actual controversy between the alien and 
immigration officials over the legal right of the alien to 
be considered for suspension. As such a controversy 
over federal laws, it is within the jurisdiction of federal 
courts, 28 U.S.C. § 1331 and the terms of the Declara- 
! tory Judgment Act, 28 U.S.C. §2201.” 

t The deportation cases of Mascitti and Coleman (Nos. 206, 
264, October Term, 1951) came to the Supreme Court in 
actions for declaratory judgments and were decided on 
the merits in Earisiades v. Shaughnessy, 342 U. S. 580 
(1952) over objections of the Government that decisions 
of this character were unreviewable (Brief, pp. 57 et seq.). 
Martinez v. Neelly, 197 F. 2d 462 (C.A. 7, 1952), was a 
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declaratory judgment action which was decided adversely 
to the alien on the merits in the courts below. In the 
Supreme Court, the Government again asserted in briefs 
and oral argument that habeas corpus was the exclusive 
method of review (Brief, pp. 18 et seq., No. 218, October 
Term, 1952). In a four to four decision, the Supreme 
Court affirmed without opinion, thus upholding the deci¬ 
sion in the Government’s favor on the merits. 344 U. S. 
916 (1953). 

In Heikkila v. Barber, 345 U. S. 229 (1953) it was held 
by a 7-2 vote of the Supreme Court that a deportation 
order where no status question was involved was review- 
able solely in habeas corpus. McGrath v. Kristensen, supra, 
was distinguished upon two grounds. No outstanding order 
of deportation was said to be involved in the Kristensen 
case. The Court also said: 

“Both Elg and Kristensen litigated erroneous deter¬ 
minations of their status, in one case citizenship, in 
the other eligibility for citizenship. • • • Heikkila’s 
status as an alien is not disputed and the relief he 
wants is against an outstanding deportation order. 
He has not brought himself within Kristensen or Elg.” 

Thereafter in Shung v. Brownell, (No. 241, October 1953 
Term) the Supreme Court on December 14, 1953 followed 
the Heikkila case where an outstanding exclusion order 
was involved. The vote was 6-3. 

It thus seems obvious that the issue herein is still not 
clearly settled. The Heikkila case is not authority for the 
proposition that declaratory judgment is unavailing (under 
the General Declaratory Judgment Act) where a person 
claiming American citizenship has been ordered deported. 
Such a case must be treated as would the instant case. 
Where status is involved, as here, declaratory judgment 
should be available even if there is an outstanding order of 
deportation. 
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Bustos-Ovalle v. London, 112 F. Snpp. 874, 876-7 (S.D. 
Calif., 1953) so interprets the present law. There the court 
said: 

“Where an officiaFs authority to act depends upon 
the status of the person affected, that status, when in 
dispute, may be determined by a declaratory judgment 
proceeding after the exhaustion of administrative rem¬ 
edies. McGrath v. Kristensen, 1950, 340 U. S. 162 

• • • n 

(See also: Vaz v. Shaughnessy, 208 F. 2d 70, C. A. 
2, 1953.) 

Indeed, such were the views expressed orally in January 
of 1954 by Mr. Justice Tom Clark, author of the Heikkila 
opinion, during the oral argument of I.L.W.U. v. Boyd, 
No. 195 October 1953 Term, Supreme Court. 

Finally it should he observed that appellant is fore¬ 
closed from raising the jurisdictional issue herein. He had 
an opportunity to take the case to the Supreme Court 
upon the first appeal but neglected to do so. The previous 
ruling of this Court that the Kristensen case applied is, 
in the absence of clear error, not shown here, the law of 
the case binding upon the District Court and even upon 
this Court. White v. Higgins, 116 F. 2d 312 (C.A. 1,1940); 
65 Harvard Law Review 822. The doctrine is applicable 
to issues of jurisdiction. Stoll v. Gottlieb, 305 TJ. S. 165 
(1938); Chicot County Drainage District v. Baxter State 
Bank, 308 U. S. 371 (1940). 

Point II 

Appellant Waived Appellee’s Failure to Exhaust Adminis¬ 
trative Remedies 

The complaint and the pretrial memorandum raised the 
contention that Denmark was not a neutral country. 
Neither the answer (J.A. 5) nor the pretrial memorandum 
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(J.A. 7) raised the contention that the objection should 
have been raised administratively. 

It was therefore waived by the government. Tucker v. 
Alexander, 275 U. S. 228 (1927). The pre-trial memo¬ 
randum controlled the future course of proceedings. Rules 
of Civil Practice, Rule 12; Fowler, et al. v. Crown-ZeUer- 
bach, 163 F. 2d 773, 774 (C.A. 9, 1947); King v. Edward 
Hines Lumber Co., 68 F. Supp. 1019, (D. Oregon, 1946); 
1 Barron & Holtzoff, Federal Practice and Procedure, 964; 
Nims, Pre-Trial, 164. Had this issue been raised prior to 
trial, appellee might have withdrawn his complaint and 
raised the objection administratively. 

The Board of Immigration Appeals in Interim Decision 
No. 463 expressly refused to follow Petition of Ajlouny, 
77 F. Supp. 327 (D.C. Mich., 1948) which involves the 
problem presented herein. (See infra, p. 5). It there¬ 
fore appears that exhaustion of administrative remedies 
will not alter the situation herein. 

In view of this administrative ruling, to postpone deci¬ 
sion here until appellee makes the futile gesture of rais¬ 
ing the objection administratively, would be to indulge 
in a “delaying formalism” and “idle form”, a type of 
nugatory act with which courts dispense. CJL.B. v. Mod¬ 
em Air Transport, 179 F. 2d 622, 625 (C.A. 2, 1950); 
Proctor <fb Gamble Distributing Co. v. Sherman, 2 F. 2d 165, 
167 (S.D. N.Y. 1924); Smith v. Cahoon, 283 U. S. 553, 
562 (1931); Lovell v. City of Griffin, 303 U. S. 444, 452-453 
(1938); Montana Nat. Bank of Billings v. Yellowstone Co., 
276 U. S. 499, 505 (1928). 

In any event, it should be observed that exhaustion of 
administrative remedies is not a jurisdictional defect as 
appellant would imply. In Sung v. McGrath, 339 U. S. 33 
(1949), objection was not made administratively to non- 
compliance with the Administrative Procedure Act, but 
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such non-compliance was the basis of the Supreme Court 
decision. Recently this Court, in the interests of justice, 
remanded a cause for administrative action where objec¬ 
tions had not been raised in the agency proceeding. Ward 
v. Anderson > No. 11537 (November 27, 1953). 

If appellant’s delayed objection to the failure to raise 
an objection administratively is to be considered—and we 
urge that it was waived—then it should not finally dis¬ 
pose of this case. 

Where there has been a failure to exhaust administrative 
remedies, the procedure has not been to foreclose the ag¬ 
grieved party but to permit resort to the administrative 
process. SJS.W., Inc. v. Air Transport Association , 191 
F. 2d 658 (C.A. D.C., 1951); Gusik v. Schilder, 340 U. S. 
128 (1950). 

Point HI 

The District Court Properly Held That Denmark Was Not 
Neutral and That Appellee Was Eligible for American 
Citizenship. 

(A) Non-Neutrality of Denmark 

The basis for the Selective Service determination of Den¬ 
mark’s neutrality was stated by the Director of Selective 
Service in a letter addressed to Representative Arthur G. 
Klein, dated December 9,1948, as follows: 

“Since it was not believed that Denmark should be 
considered an enemy country and since it was not ac- 
! tively engaged in fighting our enemies and therefore 
I could not be considered as cobelligerent, it was classi¬ 
fied for our purposes as a neutral country.” 

In the court below, Government counsel contended (J. A. 
43): 

“Prior to its occupation, while other countries were 
at war, it [Denmark] maintained a strict neutrality as 
i between the Allies on the one hand and Germany and 
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whatever allies it may have had on the other. And 
therefore, any considered act, any act not nnder dnress 
by Denmark, was clearly that of a nentral. Never did 
it by any act of its own do anything that was anything 
but nentral. And even after Germany seized its gov¬ 
ernment and occupied the country, it then did not do 
anything belligerent at all. 

I think we must accept it as it existed prior to the 
occupation, the last acts done by it of its own free will, 
which were indeed neutral acts.” 

In its brief here (p. 19) the Government admits that if 
Denmark was in fact non-neutral, then a basis for judicial 
intervention might exist. The history of Denmark’s role 
in World War II supports the non-neutrality of that 
country. 

On April 14,1941, the State Department, apparently with 
Presidential confirmation, issued a statement that Denmark 
“can only be regarded as a government which is patently 
acting under duress and which is in no sense a free agent.” 
In Military Government Law No. 3, Office of Military Gov¬ 
ernment for Germany (U. S.), Title 23, enacted November 
15, 1944, Denmark was included in the list of “• • # 

nations which are signatories of the United Nations Decla¬ 
ration dated January 1, 1942 and nations associated with 
them in this war * * *.” On the other hand, an ex parte 
determination that Denmark was a neutral was made by 
the Selective Service Director on March 16, 1942, Local 
Board Memorandum No. 112, and that determination re¬ 
mained unchanged throughout the war. It is submitted that 
the latter determination was inconsistent with the authori¬ 
tative decision of the executive branch, and unsupported by 
the facts. Consequently it cannot govern this case. 

During World War II, there never was a Danish govern¬ 
ment-in-exile. The existing government represented by 
King Christian X and the Danish Cabinet remained in the 
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homeland, and cooperated with Germany from the occupa¬ 
tion on April 9, 1940 to the end of 1942, and perhaps until 
August 29, 1943. On the other hand, there were certain 
official and unofficial elements of the Danish Government 
scattered throughout the world, which cooperated with the 
United States to the fullest possible extent. These were 
particularly Henrik de Kauffmann, Danish Minister to the 
, United States, and the Danish Freedom Council in London. 
The United States Government accorded complete recogni- 
i tion to Kauffmann and executed agreements with him, act¬ 
ing on behalf of the Danish people and their King, which 
were vital to our war effort. 

On account of these circumstances, the status of Den¬ 
mark during World War EC was at best equivocal. It is hard 
i to tell whether Denmark was allied with our enemy Ger- 
i many or cobelligerent with us, but it is certain that it was 
not neutral. 

In order to show this, little is needed but a skeleton state¬ 
ment of the history of Denmark from 1940 to 1945. 

The salient points related here are subject to judicial 
notice. Ashwalder v. Tennessee Valley Authority , 297 U. S. 
, 288 (1936); 1 Jones on Evidence, p. 219. The references, 
for convenience sake, are limited unless otherwise noted, to 
! the New York Times, Late City Edition, for the dates indi¬ 
cated, but the vast bulk of the history is available in count¬ 
less other contemporary newspapers, periodicals, and his¬ 
torical accounts. 

1. On April 9,1940, the German Army occupied Denmark 
and Norway (4/9/40, p. 1, col. 8). On the same day, Premier 
Stauning and King Christian of Denmark asked the Danish 
army and the public to accept the occupation calmly, as a 
fait accompli. The German Army of Occupation on the 
same day issued currency and other regulations in Denmark 
(4/10/40, p. 4, col. 2). The Danish Minister to the United 
States, Henrik de Kauffmann, stated that he would refuse 
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to recognize German orders asserting control over Den¬ 
mark (4/10/40, p. 12, coL 4). April 10,1940, Premier Staun- 
ing announced that his government would remain in office 
(4/11/40, p. 5, coL 6-7). On that day, the President of the 
United States issued regulations cutting off commercial in¬ 
tercourse with Denmark (Exec. Order #8389, 5 Fed. Reg. 
1400). April 11,1940, German General Leonhard Kaupisch, 
head of the army of occupation, announced that Denmark 
would remain a sovereign state and with that understanding 
King Christian had agreed to cooperate with the German 
authorities (4/12/40, p. 10, col. 2). April 12,1940, Premier 
Stauning advised the Danish people that the Danish army 
had decided to acquiesce in the occupation in obedience to 
the decision of King Christian and the Danish cabinet 
(4/13/40, p. 4, col. 4). April 15,1940, a German order was 
issued controlling employment in Denmark and imposing 
other restrictions. Premier Stauning urged the Danish 
people to accept these and other regulations (4/16/40, p. 
7, col. 6). 

2. July 8, 1940, King Christian of Denmark approved a 
new coalition cabinet. Premier Stauning remained, but 
Eric Scaevenius, a pro-German, replaced Dr. P. R. Munch 
as Foreign Minister (7/9/40, p. 10, col. 5). 

3. July 24,1940 and December 2,1940, the British bombed 
Danish soil (7/24/40, p. 2, col. 3; 12/2/40, p. 2, col. 4; 
12/3/40, p. 3, col. 2). 

4. August 16,1940, Danish youths were jailed for molest¬ 
ing Germans. Premier Stauning issued a warning to the 
people to remain loyal to Germany (8/16/40, p. 5, col. 2). 

5. February 9, 1941, Denmark surrendered ten torpedo 
boats to Germany (2/9/41, p. 16, col. 1). March 11, 1942, 
Danish hospitals were requisitioned for German wounded 
and Danish workers were sent to Germany (3/12/42, p. 13, 
col. 7). 

6. April 12, 1940, Great Britain began seizing Danish 
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ships as enemy property (4/13/40, p. 6, ooL 4); February 
15, 1941, Chile seized three Danish ships (2/16/41, p. 20, 
coL 3); March 16, 1941, Peru seized a Danish freighter 
(3/16/41, p. 19, col. 7); April 6, 1941, Uruguay seized two 
Danish ships (4/6/41, p. 19, coL 1). 

7. April 10,1941, the President of the United States an¬ 
nounced that the United States was taking possession of 
Greenland, and that an agreement to that effect had been 
signed between Secretary of State Hull on behalf of the 
United States and Danish Minister to the United States 
Kauffmann on behalf of the Danish King (4/11/41, p. 1, col. 
8). The State Department announced, in this connection, 
“so long as Denmark remains under German occupation the 
Government in Denmark cannot exercise the Danish sov¬ 
ereign powers over Greenland and the agreement, there¬ 
fore, was signed in Washington.” April 12, 1941, the 
Danish Foreign Office declared the agreement void and 
recalled Kauffmann (4/13/41, p. 1, col. 5). April 14, 1941, 
the United States stated that it would ignore the recall, ex¬ 
plaining, through a State Department announcement, that: 

“• • * the Government of the United States has 
consistently held since April 9, 1940, and now holds, 
that the Government of Denmark can only be regarded 
as a government which is patently acting under duress 
and which is in no sense a free agent’’ (4/15/41, p. 8, 
col. 2). 

April 16, 1941, Kauffmann was removed from his office by 
royal resolution but remained at his post in the United 
States (4/17/41, p. 12, col. 6). 

8. January 4,1942, Danish Minister to the United States 
Kauffman declined the President’s invitation to sign the 
United Nations Declaration of January 1,1942 (1/3/42, p. 
1, col. 1), stating that he could not sign for Denmark be¬ 
cause Denmark was under German duress, but that he 
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pledged the best efforts of the free Danes scattered around 
the world (1/4/42, p. 36, coL 2). This United Nations 
Declaration was the reaffirmation of the so-called “At¬ 
lantic Charter/ , January 6, 1942, the Danish Freedom 
Council in London adhered to the United Nations Declara¬ 
tion (1/7/42, p. 8, coL 6). 

9. May 14, 1942, J. Christmas Moller, former Cabinet 
minister and later Danish Foreign Minister after the Libera¬ 
tion, arrived in England after escape from Denmark; he 
said the Danish army was still being allowed to call up 
3,000 men per year although they normally called more 
than twice as many (5/15/42, p. 11, coL 2). May 26, 1942, 
Danish consuls in Australia were dismissed by the Copen¬ 
hagen Government for refusal to sever relations with the 
Danish Freedom Council in London, but Australia con¬ 
tinued to recognize them (5/26/42, p. 4, col. 7). 

10. Beginning September 26, 1942, German-Danish rela¬ 
tions were severed for about one week following estrange¬ 
ment resulting from King Christian’s curt reply to Hitler’s 
birthday greetings (10/6/42, p. 6, coL 5). November 7, 
1942, the Danish government yielded to German pressure. 
Buhl offering the resignation of the Cabinet. King Chris¬ 
tian asked the pro-German Foreign Minister Eric 
Scaevenius to form a new government (11/10/42, p. 8, 
coL 5). 

11. August, 1943, unrest was growing steadily among the 
Danish people (8/18/43, p. 4, col. 1). The United States 
and her cobelligerents had made landings in the Mediter¬ 
ranean and the U. S. S. R. was repelling the German attack 
(North Africa, 11/8/42, p. 1, coL 8; Orel, 8/5/43, p. 1, col. 8). 

12. August 29, 1943, open resistance to the Germans be¬ 
gan. The Danish people scuttled part of the Danish navy. 
The German occupation forces deposed the Danish govern¬ 
ment (8/29/43, p. 1, col. 6; 8/30/43, p. 1, coL 8 [August 29, 
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1943 is the date from which Danish authorities later stated 
the cobelligerency of Denmark began. See par. 14, infra,] 
August 30,1943, Premier Scaevenius and Cabinet resigned 
(8/31/43, p. 1, coL 5). September 1, 1943, Kauffmann and 
Holier stated that a government in exile was not to be ex¬ 
pected and was undesirable (9/1/43, p. 6, col. 4; 9/2/43, 
p. 4, col. 2). [It is plain from this that both Kauffmann 
find Moller considered that the government which had col¬ 
laborated with the Germans at least up to the end of 1942 
was the established Danish government.] Secretary of 
State Hull announced September 3, 1943 that the United 
States would continue to deal with Kauffmann (9/3/43, 
p. 3, coL 2). 

13. May, 1945, Denmark was liberated by advancing 
British and American troops (5/4/45, p. 1; 5/5/45, p. 1, 
coL 8). May 9,1945, Premier Vilhelm Buhl of the restored 
Danish government asserted that it was Denmark’s wish to 
join the United Nations and cancel the Anti-Comintern Pact 
(5/10/45, p. 2, col. 6). [Denmark had entered into the Anti- 
Comintern Pact with Germany in 1939 and had never with¬ 
drawn from it, consequently it seems that the established 
Danish government was technically cobelligerent with Ger¬ 
many against the U. S. S. B. which during that period was 
cobelligerent with the United States.] 

14. May 21, 1945, Foreign Minister J. Christmas Moller 
of Denmark made a speech, reading in part as follows: 

“From various quarters I have been asked how Den¬ 
mark’s position today could best be explained, and I 
believe that I am correct in saying that the Danish 
j Government and the Danish people are of the opinion 
that they were at war with Germany for many months, 
nay, for several half-years. What happened, especially 
on August 29th [undoubtedly referring to August 29, 
1943, par. 12, supra], was in my opinion, Occupied Den¬ 
mark’s declaration of war to Germany and the Danish 
Government and the Danish Parliament have sane- 
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tioned this line of policy in all respects. • # • ” 
(Records at Danish Embassy in custody of Adam 
Moltke-Huitfeldt, Secretary). 

From the above history, it is plain that Denmark’s statns 
was—even in the eyes of onr executive department and its 
subordinate agencies—ambiguous, insofar as it might be 
regarded as an ally or enemy, depending upon which of the 
operating Danish governmental forces were considered. 
But, in no event was it neutral. 

It appears that the established Danish Government in the 
homeland, as represented by the King and Cabinet, was an 
ally, or pseudo-ally, either willing or unwilling, of our enemy 
Germany from April 9,1940 until the end of 1942 and per¬ 
haps as late as August 29, 1943. At any rate, Denmark’s 
officials make no claim of having been cobelligerent with 
the United States until the latter date. Furthermore, Den¬ 
mark’s participation in the Anti-Comintern Pact from 1939 
through the end of active hostilities indicates that formally 
at least Denmark was an ally of our enemy Germany dur¬ 
ing the entire war. SvmdeU v. Lotmar Corp., 44 F. Supp. 
816 (S. D. N. Y. 1942). 

Conversely, from the recognition accorded by the United 
States to the external agents of the Danish people—notably 
Minister to the United States Kauffman and the Danish 
Freedom Council in London—it would seem that Denmark 
was regarded as a cobelligerent with the United States from 
the very beginning. Kauffmann entered into an agreement 
authorizing the United States to take possession of Green¬ 
land on April 10, 1941, even before we were at war with 
Germany—action typical of the energy with which the free 
Danes throughout the world were prosecuting their resist¬ 
ance to the German forces (par. 8, swpra). And the United 
States continued its recognition of Kauffmann, even after 
his recall, because the State Department realized the duress 
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under which the home government acted. This realization 
was further exemplified by the invitation of the President 
to Kauffmann to sign the United Nations Declaration on 
January 4,1942 (par. 8, supra). 

(B) Determination of Political Questions 

The contention made by appellant that the status of 
Denmark is a political question which may not be considered 
here is without merit. Even though the determination of 
neutrality is the type of matter usually left for the politi¬ 
cal branches of the government (cf. Ex parte Cooper, 143 
U. S. 472, 503 (1892); Republic of Mexico v. Hoffman, 324 
U. S. 30, 34-35 (1945) it is necessary that courts interpret 
the pronouncements of those branches in order to deter¬ 
mine what the political judgment was. The Three Friends, 
166 U. S. 1, 63, 70-71 (1897). And, of course, such interpre¬ 
tation must be made with greatest care when the political 
determinations of the subordinate executive agencies, in 
light of the circumstances, are conflicting. Cormell v. 
VermUyor-Brown Co., 164 F. 2d 924,927-928 (C. A. 2d 1947), 
affirmed 335 U. S. 377, 380. When the interest at stake is as 
weighty as that of appellee—his eligibility for citizenship 
possibly for all time—the debarment claimed should be es¬ 
tablished with exactitude. Tutun v. United States, 270 
U. S. 568, 578 (1926). 

The most authoritative pronouncement on Denmark’s 
status was that of the State Department, April 14, 1941, 
obviously concurred in by the President, that tl * * • the 
Government of Denmark can only be regarded as a gov¬ 
ernment which is patently acting under duress and which is 
in no sense a free agent” (par. 7, supra). This determina¬ 
tion was the basis for the continued recognition of Kauff¬ 
mann, and was renewed January 1, 1942 (par. 8, supra), 
and again September 3,1943 (par. 12, supra). 
i Shortly after the above-quoted statement, another execu- 
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tive agency, the Director of Selective Service, issued a 
memorandum listing Denmark as a neutral country, Local 
Board Memorandum No. 112, March 16,1942. This opinion 
was rendered at a time during which the President and the 
State Department clearly considered Denmark a tool of 
Germany, and “in no sense a free agent.’’ It is scarcely 
possible to perceive how the Director’s opinion can stand 
as a political decision conclusive on the courts—adverse as 
it was to the President’s own determination. 

Still later, on November 15, 1944, while this Selective 
Service determination that Denmark was neutral remained 
on the books, the Office of Military Government for Ger¬ 
many (U. S.), another executive agency, listed Denmark 
as a cobelligerent. Military Government Law No. 3, Title 23. 

Alien property cases likewise recognized the belligerency 
of Denmark. The Rita Maersk, 52 F. Supp. 56 (Mass. 1943). 

After all, it is one government which we have in the 
United States and it is not “within the contemplation of our 
system that a man should be fish before one department and 
fowl before another.” See: Ex parte Ghosh , 58 F. Supp. 
851, 854 (S. D. Calif., 1944), appeal dismissed, 148 F. 2d 
822. 

The judicial self-limitation represented by the rule that 
courts will not normally decide political questions is based 
in large part on the necessity for unity of action in foreign 
affairs. Curtiss-Wright Corp . v. United States, 299 U. S. 
304, 319 (1936); Hart and Wechsler, The Federal Courts 
and the Federal System, 192 (1953). However, when the 
political decisions emitted by executive agencies are so 
diverse, then there is strong reason for the courts to adhere 
to the most authoritative—that of the President and the 
State Department—and to refuse to look to a contrary 
decision of a subordinate agency, especially when that 
opinion has no support in the circumstances. Neutrality 


20 


implies a voluntary abstinence from war. It “consists in 
abstinence from any participation in a public, private, or 
civil war, and in impartiality of conduct toward both par¬ 
ties/’ The Three Friends, 166 U. S. 1, 51, 52 (1896); 66 
C. J. 8. 12. No one who fully reviews the history of Den¬ 
mark can conclude that it was neutral in World War IL 
Our State Department’s recognition that it was not a “free 
agent” (J. A. 43) was in fact a recognition that it was 
enemy occupied and a tool for our enemy—Germany. If Den¬ 
mark were neutral—then we violated its neutrality by uti¬ 
lizing Greenland for war purposes. The occupation of 
Greenland was another act upon our part recognizing its 
non-neutrality. Finally, both the United States and our 
allies—England, Chile, Peru and Uruguay considered 
Danish vessels and property as enemy owned. Blockade and 
seizure of contraband on the high seas constitute a recogni¬ 
tion of the enemy status of Denmark and its non-neutrality. 
The Three Friends, supra, at page 63. In the face of the 
facts—an arbitrary contrary determinaiton cannot be sus¬ 
tained. Our foreign policy as reflected through our State 
Department regarded Denmark as non neutral. It is that 
political determination which should bind the courts—not 
the conflicting, unsupported view of Selective Service 
officials. 

In refusing to deny citizenship to a Palestinian subject 
who had filed a claim for exemption as a “neutral” alien, 
the court in Petition of Ajlouny, 77 F. Supp. 327 (E. D. 
Mich. 1948), rejected in the following words the contention 
that the petitioner had forfeited his eligibility for citizen¬ 
ship: 

“In determining the applicability of [Sec. 3(a)] to 
the case of the petitioner, it should be pointed out that 
it specifically applies to a ‘citizen or subject of a neu¬ 
tral country/ Was Palestine in fact a neutral country? 
The action of the Director of Selective Service in listing 
it as such did not make it so. It was governed by Great 
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Britain as the mandatory power, and Great Britain was 
at war long before the registration of the petitioner 
with his Selective Service Board. • # • It follows 
therefore, that the petitioners claim for exemption as 
a citizen of a nentral country was a nnllity and without 
legal effect, since he was not in fact a citizen of such a 
country and the section could have no application in 
his case/ ” (77 F. Supp. at 329-330). 

Likewise, in the case at bar, appellee’s filing of an exemp¬ 
tion claim was a nullity because he was not the subject of a 
neutral country. That the claim of exemption would have 
no effect at all if the registrant was not in fact a citizen or 
subject of a neutral country is plain from the Selective 
Service Director’s Local Board Memorandum No. 112, 
dated March 16, 1942, par. 5 (d): “Unless a registrant is 
a citizen or subject of a neutral country, the filing of an 
Application by Alien for Relief from Military Service 
(Form 301) has no effect whatever.” For the reasons 
noted, appellee was eligible for citizenship and admissible 
to the United States in 1946. 

Point IV 

Appellee Is Entitled to a Hearing upon the Issue of Mistake 

The Court below did not reach the issue of mistake. If 
the issue of Denmark’s neutrality is decided favorably to 
appellant, then we urge that the case be remanded for a 
hearing upon the issue of mistake. That mistake can vitiate 
a draft exemption claim as a neutral alien is now settled law. 
Moser v. United States, 341 U. S. 41 (1951); Machado v. 
McGrath , 193 F. 2d 706 (C. A. D. C. 1951). 

Here, appellee offered to prove by documentary evidence 
(J. A. 25) that he was misled by his draft board into the 
erroneous conclusion that entry into our armed forces would 
not facilitate or authorize naturalization. If this view were 
correct appellee would have been in the position of risking 
his life and still remaining subject to deportation. When 


appellee learned that the draft board advice was erroneous, 
he sought induction. 

Such induction was sought in 1943 prior to the Battle of 
the Bulge and at a time when hostilities were still raging. 
'Where an error is made, judges are permitted to promptly 
correct it even in a criminal trial Walton v. United States, 
202 F. 2d 18 (C. A. D. C., 1953). Here, an alien should be 
permitted the same leeway. 

In re Siem, 284 Fed. 868 (D. Mont. 1922) aff’d United 
States v. Siem, 299 Fed. 582 (C. C. A. 9, 1924) involved a 
World War I case. Here a Norwegian claimed exemption 
because of (1) alienage; (2) dependents; and (3) physical 
condition. He was classified 1A, called for induction and 
rejected as physically unfit. In holding that his claim for 
exemption was not a bar to naturalization, the court said: 

“the government denied petitioner’s claim of exemp¬ 
tion, called him, in good faith he responded, and then 
it rejected him, because physically unfit. In these cir¬ 
cumstances, to allow it to go back to that examination 
and resort to the denied claim to bar his admission 
would be to sanction bad faith, and is not tolerable.” 

See also: In re Bevelacqua, 295 Fed. 862 (D. C. Mass., 
1924) where Judge Lowell recognized that “some locus 
poenitentiae should be allowed” aliens who claimed exemp¬ 
tion from the draft. 

In Petition of Ajlouny, 77 F. Supp. 327 (E. D. Mich., 
April 23, 1948) a native of Palestine claimed exemption as 
a neutral alien because he had a family in Europe to support 
and army allotments were not then being sent abroad. On 
February 9,1943 he asked permission to cancel this exemp¬ 
tion claim. He submitted to induction and was found physi¬ 
cally unfit. The court said: 

“. . . It should be pointed out that Title 8 U. S. C. A. 
724, provides that a person who has served or is serving 
honorably in the Armed Forces of the United States, 
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and meets the requirements of legal residence and good 
moral character, may be admitted to citizenship with¬ 
out waiting the usual statutory residence period appli¬ 
cable generally. Can it be said that the petitioner’s 
application for relief from service would have barred 
him from obtaining this benefit, after having renounced 
his exemption, had he been accepted and had he served 
honorably in the Armed Forces f Compare Petition of 
Kohl, 2 Cir. 146 F. 2d 347. ‘Respect for law does not 
thrive on captious interpretations.’ Delgadillo v. Car¬ 
michael, 332 U. S. 388, 68 S. Ct. 10,12.” 

Petition of Ajlou/ny, supra, is particularly pertinent here. 
If the appellee had been accepted for military service there 
is no question but that he would have been eligible for citi¬ 
zenship. The fact that he was not accepted for service—a 
factor entirely beyond his control—should not alter the 
situation. The appellee was not permitted and did not de¬ 
sire to stand on his exemption throughout hostilities. By 
submitting himself to induction he no longer secured the 
exemption of the Selective Service Act. Therefore the dis¬ 
abilities incurred by his original filing of a draft exemption 
claim were removed. He is therefore eligible to citizen¬ 
ship. 

Here unlike the case of Mannerfrid v. United States, 200 
F. 2d 730 (C. A. 2, 1952), the erroneous advice came from 
our own government. Where an individual is misled by 
government officials, the courts have been free to hold that 
“the government should always be a gentleman” and not 
take advantage of its error. Stockstrom v. Commissioner, 
190 F. 2d 283 (C. A. D. C., 1951); Staten Island Hygenia Ice 
<& Cold Storage Co. v. United States, 85 F. 2d 68 (C. A. 2, 
1936); Uyeno v. Aches on, 96 F. Supp. 510 (W. D. WaslL, 
1951); DiGirolamo v. Acheson, 101 F. Supp. 380, 382 (Dist. 
of Col., 1951). 

It is premature to decide the mistake issue now in advance 
of full development of the facts. We submit that when the 



facts are established, the principles of the Moser and Ma- 
chado cases will be followed rather than the Mannerfrid 
case. [In passing, it should be noted that the 1952 Immi¬ 
gration Act, cited by appellant is inapplicable, but even if 
it were, mistake vitiates a claim of exemption under the 
1952 Act. Petition of Berini , 112 F. Supp. 837 (E. D. N. Y. 
1953),] 

Conclusion 

For the reasons stated herein, the decision below should 
be affirmed. 

Respectfully submitted, 

Jack Wassebman, 

Attorney for Appellee , 

Warner Building , 
Washington 4 , D. C. 

Irving Tranen, 

Of Counsel. 
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The questipn propounded by the Court during oral argument, which 
appellee's supplemental brief purports to answer, was whether Section 3(a) 
of the Selective Training and Service Act of 19UO precludes the natural!za- 
tion of persons who made application for relief from military service on . 
the ground that they were neutral aliens, when, in fact, they were npt : , X 

citizens of a neutral state. Appellee's answer is McGrath v. Kristensen, 

3liO U. S. 162. However, it is not apparent in what way that case can be 
deemed controlling of the issue posed. Kristensen proceeded on the theory : 
that an alien who was not also a resident had no liability for service,.and, 
having no "such liability," could not be deemed to be disqualified from 
naturalization. But Rasmussen is in a different category entirely. Not 
only was he liable for military service but he was relieved frbip Bfich 


liability solely because of his claim to neutral citizenship. Ha(| ; he, 
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contrary to the claim in his application, not been a citizen*of a neutral 
country, but, as he most recently asserted, a citizen of a country allied 

"v ' fc » 

with the United States, he would equally have been liable for service. In 
other words, whereas Kristensen as a non-resident was not at all 

,* t * 1 

t » 

liable, Rasmussen was, and could be, relieved only by making the 1 
claim that he did. In short, Kristensen's application in law was 
null and void because even without the application he could not 
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have been drafted) Rasmussen's application, on the other hand, was legally 


»- -i 


.1 


i 


valid in any event, and it accomplished the purpose for which.it was 




intended! relief from the otherwise existing pblig- 


n to serve. 
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Appellee ihrther argues that the statute should be oonstrued ' 

• . • ’ ; ‘ * • ' . \ ’ • '• '■ -*• : * 

to inpose ineligibility for citizenship only upon one who not only 

’ * % t ' • * ^ • * * ■ * . ^ **■ 

applied for relief from service but who was in faot relieved* The.. 
effect of this argument, when coupled with the preceding one, is to 

t . > * - ■ ■* ■ * - 1 , •’>.*. ■ t 

amend Section 3(a) as follows(the underlined words are those whieh 

> . . . f « 4 . » 

appellee's contention would add and the bracketed wrds would be 

* * * , 

eliminated)! 

*»• • • That any citizen or subject of a neutral - 
country shall be relieved from liability for training 
and service under this Act if* prior to his induction 
into the land or naval forces , he has made application 
to be relieved from such liability in the manner pre- . 
scribed by the President, but any {pevaonf citizen or 
* subject of a neutral country who makes such application 
and is relieved pursuant thereto shall thereafter be 
debarred from becoming a citizen of the United States.V • 

* * . -*’*;•* • 

Heedless to say, there is no warrant whatever in either the statute or its 

• ’ i v * • . * / 4 ‘ * L , 

legislative history for this construction* Appellee's reliance upon 

United States v. Bazan, 228 F.2d 1*55, is wholly misplaced, for it in- 

* ' 4 » 

volved not Section 3(a) of the 19b0 Act but Section 315(a) of the 

. .. 4 . ( \l 

Immigration and Nationality Aot of 1952* : Section 315 of course 

i* ♦ . , * i 

expressly provides that ineligibility to United States citizenship exists 

* » , 

only as to an alien who applied for exemption from military service "and 

j * < 

is or was relieved or discharged from such training or service on such 
ground* w ’ ' . . 

Finally, it might be noted that paragraph seven of appellee's 
complaint in the District Court averred that after he filed his request 

i ■ i • 

for withdrawal of his application form his "claim for exemption was no 

longer honored" (J. A, 2)# It is submitted that this plainly implies 

. • . «. ’ - * 
that previously the claim had been honored) i* e«, that he had been 

* • » ’ V i f . . . i ^ 

relieved) particularly since it is clear that in faot this ooourred here 
as in all other similar cases* Even if appellee's strained construction 


y This Court, in Bazan , made a special point of the applicability v 
of Section 315* 



of the statute were to be accepted* the Court should not close its eyes 

* - . * - \ ' •* / ' ,J r . if ‘ v 

to the realities of the situation and hold that because — except for 
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the avement in the complaint — the record does not specifically re-; 

2/ • ’.r"i •. 

fleet relief from military service appellee must not suffer the con- 7 

*' . ’ i ' - ^ ‘ ’ - 

, r r . r , . , . 

sequences flowing from the filing of his claim after having reaped the. 

* * * 1 . V » »"* 

t _ , j 

benefits. 

• . ■ . r . . 
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the issues above referred to need be decided by this Court . 

1 < 

only if it found that the administrative agencies were not correct in . 

_ ■ ■ * . , \. 

deciding that Denmark was a neutral country. On that issue we argued* 

• * 

• t * - / ■ 

and we maintain* that this was a political matter for the Executive* 

* s 

t 

whose decision is binding upon the courts. Beyond that* however* the 

i * - > 

ruling of the agencies involved is entitled at least to the weight -/• 

y ■ 

usually accorded administrative decisions in this field of law. As this 

j • > ' - . »\ 

Court held in Rubinstein v. Brownell. 92 U.S. App. D.C. 328, declaratory 

Judgment actions of this character must be decided in accordance with the 

. , * ’ \ \ . * ' 9 . ^ * * * 

principles applicable in habeas corpus. In a habeas corpus proceeding . 

the courts would not normally go beyond deciding jurisdictional and 
constitutional questions — they surely would not substitute their 

t 

view of a factual issue such as the neutrality of a foreign state for 
that of the adoinistrative agency. 
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2/ Which incidentally it does not so refbet because no one could 
imagine when the case was tried that the statute could be given as 
a. / tortured construction as appellee presently suggests^ - 
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y Judge Holt toft, below* chose to aocord that decision no weight at 
all.. This was obvious error. 
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